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STATEMENT OF THE CASE.

Tliis is a suit in equity for specific performance. It

was begun in the L^nited States District Court for the

District of Alaska, on January 18, 1906 (Tr. p. 26). The
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subject of the controversy is a group of three mining

claims, situated near Berner's Bay, in Alaska, known as

the "Johnson Group", and consisting of the" Johnson"

or "Northern Light", the "Northern Light Extension

Number 1" or "Emma", and the "Northern Light Ex-

tension Number 2". The basis of the action is a fraud-

ulent breach of two contracts for the conveyance of the

"Johnson Group" to the Berner's Bay Company. The

purpose of the action is for a specific performance of

these contracts. The first contract was made between

Thomas S. Nowell and Willis E. Nowell, on the one side,

and Henry Endicott on the other; and the second was

between Thomas S. Nowell and Willis E. Nowell on the

one part, and the Berner's Bay Company on the other.

The plaintiff below, one of the appellees here, is the re-

ceiver of the properties of the Berner's Bay Company;

he succeeded F. D. Nowell and W. B. Hoggatt, who in

their capacity as receivers had begun the suit. Henry

Endicott, the other appellee, had filed a petition in inter-

vention, as a stockholder of the Berner's Bay Company.

The defendants below, appellants here, besides the two

Nowells, are the Nowell Mining and Milling Company,

and the Alaska Nowell Gold Mining Company, both of

which, it was alleged, claimed an interest in the property

in dispute.

On page 3 of the brief of Messrs. Malony & Cobb, it

is stated that certain matters, mentioned by them, were

l)rought into the record "for the avowed ]nirpose of

" making a personal attack in this Court upon the trial

" judge, and the professional conduct of counsel". We



shall not, by entering upon a discussion of personal

issues, permit counsel for the appellants to divert at-

tention from the merits of the controversy before the

Court. Suffice it to say, in this connection, that on

pages 532 to 534 of the Transcript, is the affidavit of Mr.

Shackleford, distinctly, clearly and unequivocally deny-

ing the purpose attributed to him with reference to the

trial Court. It is true that, in the course of this litiga-

tion, objection was made to the appearance of Mr. Cobb,

as attorney for the appellants in this cause, and ad-

versely to the interests of the receiver, for the reason

that he had been and was, under a written contract, at a

salary of $125. per month, the attorney for F. D. Nowell

as sole receiver of the Beruer's Bay Company, from the

time of his appointment in February, 1898, until 1906.

"We i^ass that matter, however, at this time, without

further comment than to say that, we believe, Mr. Cobb's

actions in this connection speak for themselves. We
also think, however, that we shall hereafter satisfy the

Court that the matters referred to by counsel have a

most direct and pertinent bearing upon the defense of

laches, sought to be interposed by Mr. Cobb on behalf

of the appellants.

The case was tried upon the issues raised by the bill

of comj^laint, the answer of the defendants, and the re-

ply of the plaintiffs; and also upon the issues raised by

the petition of intervention, filed by Henry Endicott, the

answer of the defendants thereto, and Endicott 's reply.

For the sake of brevity, we shall hereafter refer to

the Berner's Bay Mining and Milling Company as the



''Berner's Bay Company" to the Nowell Mining and

Milling Company as tlie "Nowell Company" and to the

Alaska Nowell Gold Mining Company as the "Alaska

Nowell Company".

The allegations of the first ten paragraphs of the com-

plaint were practically the same as the allegations of the

first nine paragraphs of the petition in intervention.

These allegations were admitted to be true (Tr. pp. 39

and 72). It was conceded, therefore, that the following

facts existed

:

Complaint: On December 15th, 1897, there was begun

in the District Court for the District of Alaska, an ac-

tion wherein E. 0. Decker and J. Decker, copartners,

doing business as Decker Bros., were plaintiffs, and the

Berner's Bay Mining and Milling Company, the Seward

Gold Mining Company, the Northern Belle Gold Mining

Company, and the Ophir Gold Mining Company, were

defendants. On the day that the action was commenced,

one E. F. Cassel was apx^ointed receiver of the prop-

erties of the defendant corporations. On February 12th,

1898, he resigned, and F. D. Nowell was, on the same

day, appointed and became his successor. (Nowell con-

tinued as receiver until September 27, 1906. Tr. p. 110.)

On January 3rd, 1906, the District Court appointed W.

B. Hoggatt as co-receiver with F. D. Nowell. In the

order appointing Hoggatt, the Court ordered "that the

" said W. B. Hoggatt shall superintend and direct the

" institution of a suit in tlie name of the receivers here-

" in, against the Alaska Nowell Gold Mining Company,

" or the Nowell Mining & Milling Company, Thomas S.



" Nowell, Willis E. Nowell and the stockholders in the

" said company or companies, and other necessary or

" proper parties, for the recovery of those certain min-

" ing claims mentioned in the petition of the petitioners

'* herein as the Northern Light, Northern Light Num-
" ber One, Northern Light Number Two" (Tr. pp. 518,

519).

The Berner's Buy Company, on the 15th day of De-

cember, 1897, was, and ever since has been, insolvent.

At the time of the commencement of the action by

Decker Bros., and prior to December 15th, 1897, it was

indebted in the simi of $500,000., secured by a mortgage

upon its property, and was further indebted in the sum

of $100,000. in unsecured debts.

The Berner's Bay Company was incorporated under

tlie laws of Maine, on October 20th, 1892, with its prin-

cipal place of business in Portland, Maine. Its capital

stock was fixed at $1,000,000., divided into 10,000 shares

of the par value of $100. each. The defendant, Thomas

S. Nowell, was chosen as its First President, and con-

tinued thereafter to act as such. Arthur L. Nowell, a

son of Thomas S. Nowell, was, on the organization of

the corporation, chosen as its First Assistant Treasurer,

and also as its First Assistant Clerk, and continued to

occupy those offices continuously thereafter, during all

the times covered by the transactions, herein complained

of. Arthur L. Nowell died prior to the commencement

of this suit, and prior to the discovery of the acts here-

in complained of.



The defendant, Willis E. Nowell, upon the organiza-

tion of the Company, and on the 14th day of November,

1892, received all its treasury stock, to wit $999,600., for

the transfer to it of certain mining claims. These claims

are enumerated on pages 8 and 9 of the Transcript ; they

are all situated near Berner's Bay, in Alaska. On July

26th, 1893, the Berner's Bay Company acquired some

further claims. All of its property was operated under

one management, and was developed as a single enter-

prise.

The Berner's Bay Company on November 14th, 1892,

having issued all of its stock, except four shares, which

were owned by Thomas S. Nowell, Arthur L. Nowell,

George M. Nowell and Albert C. Howard, one share

each, in order to develop the properties, which it had

bought with its capital stock, and in order to prosecute

its enterprise at Berner's Bay, issued two hundred (200)

bonds of One Thousand Dollars ($1,000.) each, the pay-

ment of which was secured by a first mortgage on its

property to the International Trust Company.

Thomas S. Nowell is the father of Willis E. Nowell

and of Arthur L. Nowell, now deceased, and of George

M. Nowell.

During all of the times mentioned, Thomas S. Nowell

and Willis E. Nowell resided, during the greater part of

the year, in Alaska, and at or in the vicinity of the fore-

going mining properties. They were perfectly familiar

with their physical location, condition and situation, and

were the active promoters and had the management and



control of the mining enterprise, conducted in Alaska

under the name of "Berner's Bay Mining and Mill-

ing Company". Large sums of money, derived from

the sale of the mortgage bonds, were spent in the de-

velopment of the properties. Xo profit, however, was

derived from the enterprise and no dividends were paid.

Between the years of 1892 and 1896, Thomas S. and

Willis E. Nowell, while officers of the Berner's Bay

Company, and while conducting the enterprise for the

Company at Berner's Bay, and while there was confided

to them the proper development and management of the

properties of the Company, acquired by location and

purchase, fifteen undeveloped lode mining claims, situ-

ated within the same mineral zone, in which were situ-

ated the mining claims belonging to the Berner's Bay

Company; some of them were so situated as to adjoin

the properties of the Company; some were on the same

mountain, at a higher elevation, and in such a natural

position as to be more advantageously worked and devel-

oped from the drifts and underground workings, which

the Company had then completed. Three of the prop-

erties, so acquired by Thomas S. and Willis E. Nowell,

were the ''Northern Light" or "Johnson", the "North-

ern Light Extension No. 1" or "Emma", and the

"Northern Light Extension No. 2"; they were known as

the "Johnson Groui^" or "Johnson Mines" (Tr. pp.

3-13).

The following facts, stated in Paragraphs XT-XVIII

of the complaint (Tr. pp. 13-23), were all denied by the
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defendants, except as expressly admitted in their an-

swer (Tr. p. 35) :

In the month of June, 1896, Thomas S. Nowell, on be-

half of himself and of the defendant Willis E. Nowell,

represented to the stockholders of the Berner's Bay

Company, living in Boston and vicinity, and who were

without any personal knowledge of the existing situation

and condition of the properties, the advantages that

would accrue to the Company, by the acquisition of those

fifteen mining claims and properties then owned by him-

self and Willis E. Nowell, and particularly of those three

claims known as the "Johnson Group", which were

known to be of great value; and also the advantages of

increasing the capital stock of the Company for the pur-

pose of purchasing these additional mining claims and

properties, and of incurring additional indebtedness for

the prosecution and development of the enterprise. He

then and there represented that he and his son, Willis E.

Nowell, owned and would sell and convey to the Ber-

ner's Bay Company, the fifteen mining claims, including

the "Johnson Group", in consideration of the issuance

to them of $1,500,000. of the capital stock of the Com-

pany; and provided that an additional bonded indebted-

ness in the sum of $300,000. be incurred by the Company,

and that the proceeds arising from a sale of the bonds

be used as a working capital to develop the properties.

In pursuance of that offer, it was agreed that a

special meeting of the stockholders of the Berner's Bay

Company should be called, to acquire the properties,

upon the terms proposed. Prior to the 24th day of
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June, 1896, Thomas S. Nowell caused a notice of a

stockholders' meeting of the Berner's Bay Company to

be given, wherein it was proposed to sell to the Company

the fifteen mining claims, including the ''Northern Light

Extension No. 1" or "Emma", the "Northern Light"

or "Johnson", and the "Northern Light Extension No.

2 " ; and in the notice of the stockholders ' meeting it was

proposed to increase the capital stock of the Company

from $1,000,000. to $2,500,000., for the purpose of ac-

quiring the foregoing properties; and also to increase

the bonded indebtedness of the Company from $200,000.

to $500,000. The notice of the meeting was signed by

Thomas S. Nowell as President. In pursuance of the

notice, and on the 24th day of June, 1906, a meeting of

the stockholders of the Company was" held at No. 30

Exchange Street, in Portland, Maine, at which it was

voted to increase the capital stock of the corporation

from $1,000,000. to $2,500,000. All of the proposed in-

crease of capital stock was voted to be delivered to the

defendants, Thomas S. and Willis E. Nowell, $500,000.

thereof to Thomas S. Nowell, and $1,000,000. to Willis E.

Nowell. The bonded indebtedness of the Company was

also increased from $200,000. to $500,000.

Thereafter the Berner's Bay Company paid to the

defendants, Thomas S. Nowell and Willis E. Nowell, the

full consideration and purchase price for the fifteen

mining claims, and issued to Thomas S. Nowell 5,000

shares of its capital stock, and to Willis E. Nowell 10,000

shares, of the par value of $100. per share.
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The true intent and meaning of the proceedings at the

meeting of the stockholders, was to sell to the Berner's

Bay Company, in connection with the other twelve

claims, the said ''Northern Light", "Northern Light

Extension No. 1" and "Northern Light Extension No.

2", constituting the "Johnson Group," and these three

claims then constituted, and do now constitute the prin-

cipal value of the fifteen claims offered for sale, pur-

suant to the notice of meeting.

The plaintiffs then allege, on information and belief,

that after the date of the meeting of the stockholders,

and after the sale of the fifteen mining claims to the

Company, by the insertion in an offer of sale, recorded

in the minutes of the meeting of the stockholders, of the

words "last twelve", the true intent and meaning of the

transaction was wrongfully and fraudulently changed

and altered. That during the times of the acts com-

plained of, tlie books of the Company, including the rec-

ord books and records, papers and proceedings of the

Company, were in the custody and control of the defend-

ant, Thomas S. Nowell, and of the Assistant Treasurer

and Assistant Clerk of the Company, Arthur L. Nowell,

at the general offices of the Company in Boston, Mass.,

where the eastern business and financial transactions

of the Company were conducted. That thereafter, and

pursuant to a scheme and conspiracy on the ]>art of

the said defendants, Thomas S. Nowell and Willis E.

Nowell, to defraud the Berner's Bay Company, its cred-

itors and stockholders, Thomas S. and Willis E. Nowell

failed and refused to convey to the Company the three

claims, known as the "Johnson Group".
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That since the 24th day of June, 1896, Thomas S. and

Willis E. Nowell and the Nowell Mining and Milling

Company have held the legal title to the three claims

known as the "Johnson Group", in trust for the use and

benefit of the Berner's Bay Company, its stockholders

and creditors.

That some time prior to the 25th day of May, 1900,

Thomas S. and Willis E. Nowell, in pursuance of said

conspiracy to defraud the Berner's Bay Company, out

of the three claims, known as the "Johnson Group",

organized a corporation, known as the Nowell Mining

and Milling Company. Its capital stock was $1,000,000.,

consisting of ten thousand (10,000) shares of the par

value of $100. Thos. S. Nowell was chosen President

and has since continued as such, Thos. S. Nowell held

one share and Willis E. Nowell held 9997 shares of its

stock. They have controlled the corporation since its

organization.

Some time after its organization, and prior to Decem-

ber 10th, 1902, Thos. S. and W^illis E. Nowell transferred

the three "Johnson" claims to the Nowell Company;

but the transfer was without consideration, and with

full knowledge and notice on the part of the Nowell

Company of all the acts, facts and transactions in con-

nection with the sale of the properties to the Berner's

Bay Company, and with full notice and knowledge of

the rights, equities and claims, of the Berner's Bay

Company and of its stockholders and creditors to the

properties.
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In pursuance of their conspiracy, and to carry out the

same, and to defraud the Berner's Bay Company of the

three "Johnson" claims, Thos. S. and Willis E. Nowell

caused an ax^plication for a United States patent for the

claims to be filed on behalf of the Nowell Company. On

December 10th, 1902, Letters Patent for the three claims

were issued to the NowelJ Company. Then follows a de-

scription of the claims, as contained in the patent. The

Nowell Company took the patent and acquired the lands

and holds the same with full knowledge and notice of the

transactions hereinbefore recited, in connection with the

sale of the properties to the Berner's Bay Company, and

the Noweli Company holds the naked legal title to the

claims in trust for the use and benefit of the Berner's

Bay Company, its stockholders and creditors.

The Alaska Nowell Gold Mining Company, is an

Alaska corporation. It asserts some claim or interest

in the "Johnson Group", either as purchaser, or as

successor in interest to the Nowell Company, but its

claim and interest is without right and subordinate and

subject to the rights of the Berner's Bay Company.

The prayer of the complaint (Tr. pp. 23-25) was that

the Court decree, that the "Johnson Group" was sold

by Thos. S. Nowell and Willis E. Nowell to the Berner's

Bay Company in June, 1896, and that the Company paid

to the Nowells the full agreed consideration and pur-

chase price therefor; that the three claims were trans-

ferred to the Nowell Company by Thos. S. and Willis E.

Nowell, with full knowledge and notice of the I'ights of

the Berner's Bay Company in and to the ]:»roperty; that



13

the Nowell Company holds the three mines under a

United States patent, dated December 10th, 1902, in

trust for the use and benefit of the Berner's Bay Com-

pany; that the Nowell Company convey to the Berner's

Bay Company the record title to the three claims, for its

benefit and for the benefit of its creditors and stock-

holders, and that the plaintiffs as receivers enter into

possession and take into their control the three "John-

son" claims to be held b}^ them as receivers, for the ben-

efit of the Berner's Bay Company, its creditors and

stockholders.

Immediately after the complaint was filed, on Jan-

uary 20th, 1906, the defendants appeared and made a

written motion for a bond for costs. On January 22,

1906, the motion was denied (Tr. pp. 32-34). Reference

is made, however, to the motion for the reason that it

contains two significant admissions: First, that "the

" Nowell Mining & Milling Company was organized for

" the purpose of acquiring and owning the said 'John-

" son Group' " (Tr. pp. 29, 30) ; and second, that "the

" defendant Alaska Nowell Company is merely a re-

" organization of the Nowell Mining and Milling Com-

" pany under the laws of Alaska" (Tr. p. 30). The

motion further contains an agreement to waive all tech-

nicalities in the means and method of the production of

evidence.

Ansicer: In their answer (Tr. pp. 34-37), the de-

fendants, besides denying the allegations of Paragraphs

XI-XVITI of the complaint, made the following aver-

ments bv wav of affirmative defense: The "Johnson
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Group" was contracted to be purchased by Willis E.

Nowell from the original locators, Richard Johnson and

David R. Price, on November 4th, 1905, for $25,000. In

1898 Willis E. Nowell completed the payment and ob-

tained a conveyance of the claims; from then on he held

them, and expended large sums of money in opening,

prospecting and developing them, until about November

lOtli, 1899, when, for a valuable consideration, he sold

and conveyed them to the Nowell Company. There-

after, the Nowell Company held the claims, performing

the annual assessment work, until in 1902, when it ob-

tained a United States patent for them. Afterwards,

for a valuable consideration, it sold and conveyed the

claims to the Alaska Nowell Gold Mining Company,

which is now the legal and equitable owner thereof in

fee simple.

At all the foregoing times, the Berner's Bay Com-

pany, and all its officers and stockholders, were fully in-

formed and had full notice of the "Johnson Group",

and neither the Berner's Bay Company nor any officer,

agent or stockholder thereof, ever suggested, or claimed,

that the Berner's Bay Company had acquired, or

claimed, title to the "Johnson Group". Such knowl-

edge and recognition has been constant for nine years,

and during that time, the "Johnson Group" has been

acquired by the Alaska Nowell Company from the

patentee without any knowledge, or notice, of a.ny ad-

verse claim, and many innocent persons, not j^arties to

the suit, have acquired the stock of the Alaska Nowell

Company, in full reliance upon its ownership of the

"Johnson Group", which alone gave value to the stock.
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The prayer was that the pretended claim of the re-

ceivers of the Berner's Bay Company be adjudged stale

and without any equity, and that plaintiffs are estojiped

from asserting the same.

Reply: To this answer the plaintiffs filed a reply,

putting in isue all the material facts specially averred

(Tr. pp. 40, 41).

Petition in Intervention: On April 26, 1906, Henry

Endicott, alleging that he was a stockholder of the Ber-

ner's Bay Company, filed a petition in intervention (Tr.

pp. 45-69).

In addition to the facts alleged in the complaint, the

following facts were stated (Tr. pp. 54-60) :

On June 3rd, 1896, Thomas S. Nowell presented

a proi)Osition in writing to the intervenor, wherein

he stated that the holders of forty-six (46) of the

first mortgage bonds of the Berner's Bay Com-

pany, and of two hundred and ninety-two (292)

shares of its capital stock, wanted to dispose of their

bonds and stock; that the par value of the bonds and

stock was $75,200., which, with accrued interest on the

bonds of $1,878.33, aggregated $77,078.33. He further

stated, that the bonds and stock could be purchased at

that time for $47,948.35; that the holders of the forty-

six bonds were unwilling to extend the time for their

payment, and were insisting upon a foreclosure of the

mortgage given to secure the bonds. Nowell further

stated, that, if the intervenor would raise $27,948.35, he

(Nowell) could raise the other $20,000. for the purchase
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of the bonds and stock. Nowell further stated to the

intervener, that he wanted to increase the capital stock

of the Berner's Bay Company to $2,500,000., and to in-

crease the bonded indebtedness of the Company to

$500,000., and to set aside $500,000. of the increase of

the cai)ital stock, to be used, so far as necessary, for the

purpose of aiding the sale of the additional $300,000. in

bonds, which he desired to be issued; that the balance

of the increase of stock was to be paid over to him, or

such person as he might name. Nowell further stated,

that, in consideration of the intervener raising the sum

of $27,948.35, to buy the forty-six bonds and two hun-

dred and ninety-two shares of stock, and in further con-

sideration of the increase of the capital stock of the

Berner's Bay Company, and of its bonded indebtedness,

he (Thomas S. Nowell) would turn over and convey to

the Company the three claims comprising the "Johnson

Group": that they were located in the Berner's Bay

Mining District, and were of great value. He further

agreed to convey twelve other mining claims, situated in

the same district, which he said could be worked success-

fully in connection with the "Johnson Group" and the

mines that were then owned by the Berner's Bay Com-

pany. Nowell represented the "Johnson Group" of

mines to be more valuable than the holdings of the Ber-

ner's Bay Compam^ at that time, and he did not pretend

that the other twelve claims were of any great value.

The intervener, relying on the representations of

Nowell, and believing them to be true, and believing that

Nowell intended to convey the "Johnson Group" to the
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Berner's Bay Company, and relying upon his represen-

tation tiiat he would cause the "Johnson Group" to be

conveyed to the Company, purchased eight (8) of the

forty-six (46) bonds, for himself, and induced five other

persons to purchase thirty-three (33) of the bonds; one

Guy Lampkin purchased the remaining five (5). The

intervenor and the other parties bought the bonds and

two hundred and ninety-two shares of capital stock, and

on June 15th, 1896, paid $47,948.35 for the bonds and

stock, each person paying his pro rata, in accordance

with the number of bonds and stock purchased. The in-

tervenor was induced to purchase the bonds and stock

by reason of Noweil's representations that he would

convey, or cause to be conveyed to the Berner's Bay

Company, the 'Mohnson Group", together with the

other twelve claims.

In pursuance of Noweil's offer to convey the "John-

son Group" to the Berner's Bay Company, with the

other twelve claims, and in pursuance of his plan and

proposition to increase the capital stock of the Company

from $1,000,000. to $2,500,000., and the bonded indebted-

ness from $200,000. to $500,000., Nowell caused a notice

of a stockholders' meeting of the Berner's Bay Com-

pany to be given, wherein and whereby it was proposed

to sell to the corporation fifteen mining claims, includ-

ing the three known as the "Johnson Group", In the

notice of the meeting, it was also proposed to increase

the stock of the Company from $1,000,000. to $2,500,000.,

for the purpose of acquiring the properties, and of in-

creasing the bonded indebtedness from $200,000. to
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$500,000. The notice of the meeting was signed by

Thomas S. Nowell as President, and, in pursuance there-

to, on the 24th day of June, 1896, a meeting of the stock-

holders of the Berner's Bay Company was held, at its

office in Portland, Maine. At this meeting it was voted

to increase the capital stock of the Company from

$1,000,000. to $2,500,000., and the proposed increase,

to wit: $1,500,000., was voted to be delivered to Thomas

S. Nowell and Willis E. Nowell, $500,000. to Thomas S.

Nowell and $1,000,000. to Willis E. Nowell. The inter-

venor was not present at the meeting, as he had deliv-

ered his proxy to Thomas S. Nowell. This proxy was

so delivered, with the understanding between Thomas S.

Nowell and the intervenor, that all of the fifteen claims,

including the '* Johnson Group", were to be conveyed,

or caused to be conveyed to the Berner's Bay Company

by Nowell, and that the capital stock of the Company

should be increased from $1,000,000. to $2,500,000., and

the bonded indebtedness from $200,000. to $500,000. The

intervenor would not have delivered his proxy to Nowell,

to be voted at the meeting, had he not relied upon

Nowell's promise to convey the fifteen claims to the

Company, and he would not have purchased any of the

forty-six bonds, or induced any of his friends to pur-

chase any of them, had he not relied upon Nowell's

promise to him to convey the fifteen mining claims to

the Berner's Bay Company.

The intervenor also alleged, that he believed that the

"Johnson Group" of mines had been conveyed to the

Berner's Bay Company at the stockholders' meeting
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on June 24th, 1896, and he did not learn until long after-

wards that the conveyance had not been made (Tr. p.

62).

The remaining allegations of the })etition in interven-

tion, regarding the increase of its capital stock and

bonded indebtedness by the Company, and the payment

of $1,500,000. in stock by the Company to Thos. S. and

Willis E. Nowell for the "Johnson Group" and the

twelve other claims, the fraud of the Nowells in chang-

ing the written offer, by inserting the words "last

twelve", their refusal and failure to convey the "John-

son Group", the transfer of the same to the Nowell

Company, the claim of the Alaska Nowell Company to

the property, and the prayer of the petition in interven-

tion, are practically the same as those of the bill of com-

plaint (Tr. pp. 60-68).

Answer to Petition in Intervention: To this petition

in intervention, the defendants filed an answer (Tr. pp.

72-76). The admissions and denials were the same as

those of the answer to the bill of complaint. They de-

nied that the defendants had acquired the properties in

controversy during the period of the organization of the

Berner's Bay Company, and prior to the month of June,

1896. They admitted that Thomas S. Nowell had pre-

sented a proposition to the intervenor, substantially as

alleged, but they denied that the same was ever accepted

as offered. They further denied that Willis E. Nowell

or Thomas S. Nowell were, at that time, owners of the

"Johnson Group", or that they had power to sell the

same.
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They further alleged, that the proposition was merely

in the nature of a negotiation, concerning a proposition

thereafter to be submitted to the Berner's Bay Com-

pany. They further denied that the intervenor induced

the persons named in the petition in intervention, to

purchase thirty-three, or any of the bonds. They denied

that the consideration for the stock issued to Thomas S.

and Willis E. Noweli was the fifteen mining claims; but

stated, that the fact was, that the consideration for the

stock was the twe.ve claim.s, which did not include the

** Johnson Group", and that the twelve claims were

offered to and accepted by the Berner's Bay Company,

in consideration of the stock, on the 24th of June, 1896.

Thej^ further averred that Willis E. Noweli on Novem-

ber 4th, 1895, entered into a contract to purchase the

"Johnson Group" from Richard Johnson and David R.

Price, the original locators thereof; that tlie ijroi^erty at

that time was unpatented, undeveloped mining claims.

They agreed to pay $25,000. for the same. In 1898 Willis

E. Noweli completed the i^ayment for the "Johnson"

claims and received a conveyance of the same, and there-

after he owned them and expended large sums of mone}''

in opening, prospecting and developing them, until No-

vember 10th, 1899, when, for a valuable consideration,

he sold them to the Noweli Mining Company. There-

after the Noweli Company owned them, and i^erformed

the annual assessment work thereon, expending large

sums of money in that behalf, until 1902, when it ob-

tained a patent therefor from the United States Govern-

ment. Afterwards, for a valuable consideration, the
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Nowell Company sold the claims to the Alaska Nowell

Company, ''which is now the legal and equitable owner

*' thereof in fee simple".

At all the times mentioned the intervenor was fully

informed of the ownership of the "Johnson Group",

and of the steps taken and the expenditures made by the

owners thereof, and at all the times he acquiesced in the

claims and ownership, and never, at any time, suggested

or claimed that the Berner's Bay Company had acquired

or claimed a title, right or interest in the property.

Such knowledge and recognition has been constant for

a period of nine years, and during that period, the

"Johnson Group" was purchased by the Nowell Com-

pany from the United States Government. No adverse

claim was filed in the patent application on behalf of the

Berner's Bay Company or of any other person, but the

claim of the intervenor and the plaintiffs is stale. After

the acquisition of the Government title, the Alaska

Nowell Company purchased the property from the

Nowell Company, without any knowledge or notice of

any adverse claim, "and many innocent persons not par-

" ties to the suit, have acquired the stock of said last

" named defendant, in full reliance of said ownership of

" said property, uhich alone gave value to said stock"

(Tr. pp. 72 to 76).

Reply: To this answer the intervenor filed a reply

(Tr. pp. 78 to 80).

The case was tried by the Court. On January 5th,

1907, the Court rendered its decision, adjudging the
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plaintiff aud intervenor entitled to the relief sought. A
written Memorandum of Decision was filed, in which the

Court, in a clear, concise and logical opinion, sets forth

the reasons for its conclusions (Tr. pp. 82 to 106). We
respectfully bespeak for this opinion the careful consid-

eration of this Court.

Thereafter Findings of Fact were filed (Tr. pp. 116 to

150). On January 9th, 1907, a decree was made and en-

tered (Tr. pp. 150-158), that Thos. S. and Willis E.

Xowell, in June, 1896, sold the "Johnson Group" to the

Befner's Bay Company; that they transferred the group

to the Nowell Company, without consideration and with

full knowledge and notice of the rights of the Berner's

Bay Company to the property; that the Nowell Com-

pany transferred the group, without consideration and

with like knowledge and notice of the rights of the Ber-

ner's Bay Company to the Alaska Nowell Company,

which now holds the same in trust for the Berner's Bay

Company, its stockholders and creditors, and that the

Alaska Nowell Company make a good and sufficient deed

of the same to the Berner's Bay Company. From this

decree the ]iresent appeal has been taken.

With their petition for an appeal, the defendants filed

an assignment of errors, consisting of forty-nine (49)

separate assignments. In their briefs, in this Court, the

appellants, contrary to Subdivision "b" of Paragraph 2

of Eule 24, which requires that in the brief in a case

brought up by appeal, the specification shall state as

particularly as may be, in what the decree is alleged to

be erroneous, have simply repeated the forty-nine errors
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assigned, and have not specified any particular error

wherein they claim that the decree is erroneous.

ARGUMENT.

In the logical presentation of this case on behalf of

tlie appellees, we believe that, if we can, in the first

place, show the Court that there was a contract between

Thos. S. Nowell and Willis E. Nowell on the one side and

Henry Endicott, as a stockholder of the Berner's Bay

Company, on the other, whereby the "Johnson Group"

was to be conveyed to the Berner's Bay Company, and

also a contract between Thos. S. Nowell and Willis E.

Nowell on one side, and the Berner's Bay Company on

the other, whereby also the "Johnson Group" was to be

conveyed to the Berner's Bay Company; that Endicott

performed all the obligations of the contract on his part

to be performed; that the Berner's Bay Company per-

formed ail the obligations of the contract on its part to

be performed, and that the Nowell s committed a fraudu-

lent breach of their contracts, by failing to convey the

"Johnson Group" to the Berner's Bay Company; then

the appellees were entitled to judgment and the decree

in their favor should be affirmed.

In the second place, we siibmit that, if we can show

the Court that tlie defenses of laches and the supposed

conclusiveness against the Berner's Bay Company of the

United States patent for the "Johnson Group" to the

Nowell Company, are of no avail, then, also, the decree

should be affirmed.
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Laches and the effect of the United States patent are

the main defenses relied upon. In the brief on behalf of

the appellant Willis E. Xowell, a number of other jDoints

are urged, to which we shall hereafter also briefly reply.

FIRST.

THERE ^\XS X COMRACT BETWEEN THOS. S. >OWELL,

A>D WILLIS E. >OWELL A>D HEXRY EXDICOTT, AS A

STOCKHOLDER OF THE BERBER'S BAT COMPACT, WHEREBY

THE "JOH>SO> GROUP" WAS TO BE COXTETED BY THE

>OWELLS TO THE BERBER'S BAY COMPANY. EXDICOTT

PERFORMED THE CONTRACT ON HIS PART.

Henry Endicott testified that he met Thos. S. Xowell

in 1894, as a person interested in gold mines in Alaska,

and that he was induced by Xowell to invest in those

mines (Tr. p. 164) ; that X^owell was president and had

entire control and management of the property, and of

the business and atfairs of the company, the properties

being too remote for any one, except Xowell and his

family, to know much about (Tr. p. 164).

About June 3, 1896, X^owell made a verbal proposition

to Endicott for the increase of the capital stock and

bonded indebtedness of the company, and for the sale of

certain claims, including the ".Johnson Group", condi-

tional upon the purchase, by Endicott and his associates,

of certain bonds of a previous issue of the Berner's Bay

Company. These bonds were about to become in default,

and the holders of them were unwilling to extend their

time of payment, or to exchange them for a new issue of

bonds with a later maturity, which was then proposed.

Nowell's proposition was set forth in a communication,



25

written by him to Eudicott on the 3i'd of June, 1896 (Tr.

pp. 165, 166). For the convenience of the Court, we

here insert a coi)y of the same

:

"Boston, Mass., June 3, 1896.

" Henry Endicott, Esq.,

" Boston, Mass.

" My dear Mr. Everett:—

" After my conversation with you I herewith submit

" the basis of a proposition that I have for a purchase

" of bonds from New York parties who desire to not be
'

' known as sellers of the bonds, and who have a use for

" their money in another direction. The proposition is

" as follows:

" 46 Berner's Bay bonds of $1,000 each and 292 shares

" of the capita] stock of said company. The par value

" of the bonds and stock is $75,200 and the accrued in-

" terest is $1,878.33 to June 15th, making in all $77,-

" 078.33. Now, it will require to purchase this interest

" in cash not later than June 15th, $47,948.33. We
" practically get the stock for nothing, 292 shares, with

'' a par value of $29,200, and as to the value of that

" stock it goes without my repeating as to my apprecia-

" tion of its value, which is today as high as it ever was.

" Now, IN ORDER TO CARRY OUT MY PLAN, wllicll I bclieve

" I can do, providing I get control of these bonds and

" STOCK, getting rid of the element that have taken a

" stand that they are not willing to extend the bonds. I

" can see my way clear to raise of this amount $20,000,

" so that there would be $27,948.33 more to raise, and

" the stock to be distributed pro rata between my
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" friends that take the $20,000 and those that may take

" the balance. I eegaed it as of vital importance that

" this be accomplished and I AM SATISFIED THAT IT CAN

" BE. 7 ivill herewith siibuiit to you my plan that I have

'' talked over with you today, which is as follows, viz.:

" To increase the capital stock of the company to two

" and one-half millions of dollars; to increase the

" bonded indebtedness of the company to $500,000, it is

" now $200,000; to set aside $500,000 of this stock to be

*' used as far as it may be found necessary, for the pur-

" pose of retiring the present $200,000 bonds and for the

'' purpose of selling the $300,000 at par and the balance

" of the increased capital to be paid over to me or any-

" one that I may direct, foe the turning o^'ee to the

" COMPANY WHAT ARE KNOWN AS THE JoHNSON MINES,

" WHICH ARE KNOWN TO BE OF GREAT VALUE, and boyoud

^' that twelve other claims which are all right in connec-

" tion and should be worked with the Berner's Bay pres-

'* ent properties. I consider these properties that I should

" turn over to the company of certainly as great a

*' value, if not more so, than the present holdings of the

'' company; in fact I believe that the Johnson prop-

'* ERTIES HA\^ MORE EEAL VALUE IN THE DEPOSIT THAN ALL

'* OF THE PRESENT HOLDINGS OF THE BeRNEr's BaY Co.,

** and then aside from that I hold claims that the sur-

" face indications are very much richer than the Comet
" was at the same stage of development.

" I am willing to accept this stock on the basis that

*' as a consideration for the payment of all the proper-

** ties, and that it shall not participate in the dividends

** of the company until the original stock has realized
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" 100% in dividends, that is the full capitalization, of

'' which one million dollars shall be paid in dividends

" before the increased stock that I receive in payment

" for these properties participate in dividends. All

** other rights and privileges of the stock I would enjoy
'

' excepting the right of receiving dividends on it until the

" old stock has received the 100% as herein specified.

"To Recapitulate.

" Increase the capital stock of the Berner's Bay Min-

" ing and Milling Co. from $1,000,000 to $2,500,000. Set

" aside $500,000 of the increased capital stock to be used

" as far as necessary in retiring the $200,000 bonds and

'* floating the balance of the $500,000 as a new purchase
'

' for fresh money. Should any of this $500,000 stock be

" saved the same to be for the benefit of the treasurer.

'' Purchase of T. S. Nowell the adjoining claims which

" he has control of, to be deeded to the company and

" $1,000,000 of capital stock to be issued to him in pay-

" ment, the said stock not to participate in stock divi-

" dends until the original stock has received 100%.

" Boston, Mass., June 3, 1896.

46 bonds of the Berner's Bay M. & M. Co. . . .$46,000.00

7 months' accrued interest to June 15th. . . . 1,878.33

292 shares capital stock, par value 29,200.00

$77,078.33

" This can be had for the sum of $47,948.33, provided

*' payment is made on or before June 15th, 1896.

" T. S. Nowell will agree to raise and take $20,000 of

" the above sum of 20 bonds and accrued interest,

'' $20,816.80" (Tr. pp. 169-173).
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The original of the foregoing letter is among the files of

the Court in this case. That Nowell wrote the letter, and

sent it to Endicott, although it was not signed, was admit-

ted by him. In his answer he says :

'

' These defendants

'' admit that Thomas S. Nowell presented a proposition

" to the said Henry Endicott, substantially as alleged"

(Tr. p. 73). In the brief of Messrs. Malony & Cobb it is

said on page 57 : "and on June 3, 1896, Thomas S. Nowell

" submitted to Henry Endicott the paper shown in the

" pleadings and copied in the findings (Rec. pp. 130-

" 133)." (No point is attempted to be made of the fact

that although addressed to "Henry Endicott, Esq., Bos-

ton, Mass.", the salutation, through a typographical

error, reads "My dear Mr. Everett.")

From an examination of this letter, it appears that

Nowell 's proposition to Endicott was, that forty-six

(46) $1,000. bonds of the Berner's Bay Company, and

292 shares of its capital stock, were to be purchased not

later than June 15th, for $47,948.33. Upon this being

done, the capital stock of the Company was to be in-

creased to $2,500,000., and the bonded indebtedness was

to be increased to $500,000. from $200,000. ; $500,000. of

the stock was to be used for retiring the present $200,-

000. bonds, and for selling the $300,000. bonds at par;

the balance of the increased capital stock was to be

issued to Nowell, or to any one that he might direct, for

the turning over to the Company of the ^^ Johnson

Mines", which, he stated, were knoirn to he of great

value, and beyond that twelve other claims, all right in

connection, and which could be worked with the present
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properties of the Beruer's Bay Company. lie stated

that he believed that the Johnson properties had more

real value in deposit than all of the present holdings of

the Berner's Bay Company. In the recapitulation, at

the end of his letter, a concise statement of the proposi-

tion was made; that is to say, an increase of the stock

from $1,000,000. to $2,500,000.; the setting aside of

$500,000. of the increased stock for retiring the $200,000.

bonds and floating the balance of the $500,000. "Pur-

" chase of T. S. Xowell the adjoining claims which he

'* has control of, to be deeded to the Company."

In their brief, Messrs. Malony & Cobb, at page 58,

say: "nor was there any promise that in consideration

" of Mr. Endicott raising any money Mr. Nowell would

" convey, or cause to be conveyed, the Johnson claims.

" He merely states in the details of his plan to be sub-

" mitted to the comj^any that it included turning over to

*' the company what are known as the Johnson mines,

" and twelve other claims." In so construing the letter,

counsel for appellants completely ignore its entire object

and purpose. Prior to the writing of this letter, to wit,

in 1894, Nowell had interested Endicott in the Berner's

Bay property, in which Nowell and his family held a

majority ownership (Tr. pp. 249, 250) ; a foreclosure of

a mortgage on this property was threatened by holders

of delinquent bonds ; Nowell wanted to prevent the fore-

closure by buying out these bondholders; as an induce-

ment to Endicott to take some of these bonds, Nowell

proposed to turn over to the Berner's Bay Company,

this valuable "Johnson Group", with twelve other
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claims, for stock of the comjjauy. That was his plan.

He distinctly predicated the carrying out of his plan

upon the getting control of these bonds. He said in his

letter: "Now, in order to carry out my plan, which I

*

' believe I can do, providing I get control of these bonds

'' and stock, getting rid of the element that have taken

" the stand that they are not willing to extend the

" bonds", etc. * * * "I regard it as of vital im-

" portance that this be accomplished, and I am satisfied

** that it can be" (Tr. p. 170), It was the conveyance to

the Company of the "Johnson Group", which Xowell

had told Endicott, both in his talk with him and in his

letter to him, that he knew to be of great value and to

have more real value in the deposit than all the holdings

of the Berner's Bay Company, that was to be the real

consideration to Endicott to put more money into the

comjDany and to take up the delinquent bonds and stock.

Endicott accepted the piroposition. He and his asso-

ciates, who had become interested through him, ad-

vanced $42,736.58, as cash, on June 15, 1896, and pur-

chased forty-one of the bonds mentioned in Xowell 's

proposition. Indeed, they took fifteen bonds more than

was originally required of them (Tr. pp. 166, 167). This

investment was made by Endicott and his associates, in

reliance upon NowelPs written offer and proposition

(Tr. p. 203).

The testimony of Henry Endicott in these particulars,

was corroborated by that of his brother, William Endi-

cott. He said that, * * in consideration of our taking these

" bonds, Mr. Nowell agreed to cause to be conveyed to
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" the Berner's Bay Mining and Milling Company cer-

*' tain mining claims, among which were the Johnson
'

' claims, and pursuant to this proposition to my brother,

" my brother, myself and other parties joined together

" in taking up Nowell's of¥er to my brother and took

" forty-one bonds, of which I myself purchased eight"

(Tr. p. 211). He further testified that Nowell was

pressed for money to conduct the affairs of the Berner's

Bay Company; that a portion of its bonds were then in

default; that there was a mortgage of $200,000. on the

property, and the holders of some of the bonds were un-

willing to extend payment on the same and were un-

willing to consent to a proposed increase of the bonded

indebtedness to $500,000., which Nowell was anxious to

carry through. Nowell then made the proposition, both

orally and in writing, as set forth in his memorandum

of June 3, 1896, to Henry Endicott. He proposed to

convey certain mines, including the "Johnson Group ".

to compensate for the new issue of stock, and give addi-

tional security to the new bondholders, provided the pur-

chase of the mortgage bonds, mentioned in his i^roposi-

tion, was made (Tr. pp. 213, 215).

This evidence, we submit, conclusively demonstrates

the making of a contract between Nowell and Henry

Endicott, and that Endicott performed all of the obliga-

tions on his part to be kept. By June 15th, 1896, he had

advanced the cash and purchased the bonds mentioned

in Nowell's proposition. The fact that fifteen more

bonds were bought than Nowell had conditioned for, was

the performance of an act in Nowell's favor, of which
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fact, that he was hard pressed for money. Of course, if

Endicott advanced more money than requested to by

Nowell, this was not a circumstance that could militate

in favor of Nowell to the prejudice of Endicott. Nowell

said in his proposition: "I can see my way clear to

*' raise of this amount $20,000., so that there would be

" $27,948.33 more to raise" (Tr. p. 170). In other

words, while he could see his way clear to raise a certain

amount of money, he could not possibly have any objec-

tion, if some one else raised that money for him. The

thought that Endicott had not performed his contract

with Nowell, because he had taken too many bonds, never

occurred to any one, until it was grasped at as a

possible defense in a desperately bad cause. If Nowell

had wanted any of the additional bonds, which he now

pretends Endicott bought, it would have been the

simplest thing in the world for him to have asked Endi-

cott for them. That, of course, he never wanted to do,

and never did. Every element that goes to make up an

effective estoppel is here in the way of Nowell 's attempt

to create a defense out of the fact that Endicott took 15

bonds more than required by his contract with Nowell.

At any rate, Endicott performed his part of the con-

tract. For those bondholders, who were unwilling to

extend the company's time of payment on their bonds,

were eliminated from the situation by the purchase of

their bonds. This effected the removal of the only

obstacle to the increase of the capital stock of the com-

pany and the refunding and increase of its bonded in-
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debtedness, so that the "Johnson Group" and twelve

other claims could be sold to the company, and its oper-

ations could be properly financed. By the performance

of these acts, Endicott clearh" did all that he was obliged

to do under the contract that Nowell had made with him

for the transfer of the "Johnson Group" and twelve

other claims to the Berner's Bay Company. Upon the

performance by the Company of the conditions required

of it under the contract, as well as under the contract

between the Nowell s and it, to which we will next call

the attention of the Court, we submit, that it was clearly

entitled to a conveyance of the "Johnson Group". That

the Company did everything it was called upon to do,

will, we think, conclusively appear from a further exam-

ination of the evidence.

SECOND.

THERE WAS A CONTRACT BETWEEN THOS. S. NOWELL AND

WILLIS E. NOWELL AND THE BERNER'S BAY COMPANY FOR

THE CONVEYANCE OF THE "JOHNSON GROUP" BY THE

NOWELLS TO THE BERNER'S BAY COMPANY. THE BER-

NER'S BAY COMPANY PERFORMED THE CONTRACT ON ITS

PART; BUT THE NOWELLS, BY COMmTTING A FRAUDU-

LENT BREACH OF THE CONTRACT, FAILED AND REFUSED

TO CONVEY THE "JOHNSON GROUP" TO THE BERNER'S

BAY COMPANY.

The contract, between Thos. S. and Willis E. Nowell

on the one side, and the Berner's Bay Company on the

other, for the conveyance to the Company of the "John-

son Group", together with 12 other claims, in consider-

ation of $1,500,000. of stock of the Company to be issued
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to the Nowells, and in further consideration of the in-

crease of the bonded indebtedness of the Company from

$200,000. to $500,000., as well as the fraudulent breach

of the contract by the Nowells and their failure to con-

vey the "Johnson Group", were, we submit, fully and

clearly proved.

After his proposition to Endicott and the latter 's ac-

ceptance and performance thereof, Nowell, in accordance

therewith, caused a notice of a meeting of tlie stock-

holders of the Berner's Bay Company to be given. That

notice was as follows :

" Office Berner's Bay Mining & Milling Company.

" Portland, Maine, June 12, 1896.

" To the Stockholders of the Berner's Bay Mining &
" Milling Company:

" A special meeting of the stockholders of said cor-

" poration is hereby called to be held at this office. No.

" 30 Exchange Street, Portland, Maine, on Wednesday,

" June 24, 1896, at twelve o'clock noon, for the following
'

' purposes, viz.

:

" To hear and approve the records of the doings of

" the stockholders, directors and officers.

" II.

" To see if the stockholders will vote to increase the

" capital stock of the corporation to $2,500,000, and
" make a portion of the increased stock a deferred stock

" and fix all the terms and conditions of the same and
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" certificates thereof, and to determine the purposes for

" which said increased stock shall be issued and used.

" III.

" To see if the stockholders will vote to purchase cer-

* tain mines, mining claims and properties in Alaska

' known as 'Northern Light No. 1', 'Johnson', 'Ports-

' mouth', 'Seward Extension', 'Columbian East Ex-

' tension', 'Savage Extension', 'Lucky Boy', 'Columbia

' West Extension', 'Selkirk', 'Rustler', 'Alaska Maid',

' 'Acropolis', 'Northern Star', 'Northern Light No.

' 2', and any other desirable properties, and pro-

' vide for any proper machinery, building and equip-

' ment for working and operating such mines and prop-

' erties and ores and products therefrom, and to fix the

' terms of payment, by an issue of said increased stock

' or otherwise.

" IV.

" To see what action the stockholders will take con-

" cerning the first mortgage bonds now outstanding and

" the payment thereof.

" V.

" To see if the stockholders will authorize a new issue

" of $500,000 of corporate bonds to be used for retiring

" the $200,000 of mortgage bonds now outstanding, the

" liquidation of the floating indebtedness and develop-

" ment and prosecution of the business of the corpora-

" tion as required; said new issue to be secured by a

" trust mortgage of all the mines, and mining claims and

" properties, including those mentioned in Art. Ill,
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'^ mills, millsites, water rights, real estate, machinery

" aud equipment of this corporation in Alaska, and to

" fix all the terms and conditions of said bonds and

" mortgage.

" VI.

"To do any other business which may come before

" said meeting concerning the matters above named, or

" otherwise, and take and authorize all proper action

** regarding the same.

Sgd.

" Thomas S. Xowell, President.

" Wallace Hacket,

" Henry Exdicott,

" a. c. howaed,

" A. HOBACH,

'* Thomas S. Nowell,

** Directors."

(Tr. pp. 544-547.)

The foregoing is a copy of the original call for the

meeting, now on file in this Court among the papers in

this cause (Tr. pp. 544-547). Henry Endicott, together

with the other Directors, signed it at Xowell 's request

(Tr. pp. 177, 178). No other call was ever signed.

It is true, the call for the meeting, as copied in the

minutes of the Company, varies in several particulars

from the foregoing original, of which it should have been

an exact copy (Tr. pp. 590-592). This variance is an

essential part of the evidence of the unmistakable fraud,

committed by the Xowells. To this subject we shall

presently revert.
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The original call, however, as well as that copied in

the minutes of the Company, have for their purposes to

see if the stockholders would vote to increase the capital

stock from $1,000,000. to $2,500,000. ; if they would vote

to purchase fifteen mining claims, including the 'Molm-

son Group", by an issue of the increased stock; if they

would authorize a new issue of $500,000. of bonds to re-

tire the $200,000. bonds outstanding and for other pur-

poses, the new issue to be secured by a mortgage upon

the properties of the Company, including those men-

tioned in Article III of the call.

Pursuant to the call, a meeting was held, at the office

of the Company, in Portland, Maine, on June 24, 1896.

8556 shares out of a total of 10,000, were represented.

Of the stock represented, the Nowells had in their own

names, 5550 shares. The record also shows that they

had the proxies of Henry and William Endicott for 366

shares (Tr. pp. 167, 217). It further appears that Wm.
M. Payson, the personal representative of Thos. S.

Nowell (Tr. pp. 338, 595), and his son Arthur L. Nowell

were the only persons who attended the meeting (Tr. pp.

315, 595-608). It is fair to assume that they voted all

the stock that was present. The Nowells were, there-

fore, in absolute control of the meeting.

After the roll-call and the perform.ance of other pre-

liminary matters, the capital stock of the Company was

increased from $1,000,000. to $2,500,000., consisting of

25,000 shares of the par value of $100. each (Tr. fol.

595). The minutes of the Company show that the fol-

lowing then occurred: A. L. Nowell i)resented a written
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communication from Thos. S. Nowell. The original of

this communication is on file in this Court, marked

''Plaintiffs' Exhibit 'D' ", and is printed on pages 547

and 548 of the Transcript. As printed in the Transcript,

it fails to disclose those singular features, which, under

the circumstances of this case, we believe, indelibly

stamp it with fraud. For that reason, and because it is

so very important and significant a part of the evidence

of the appellees, and so that the Court may conveniently

examine it, we have had a facsimile photographic copy

made of it, which we have attached to our Brief. We
respectfully ask the Court to give it a close and careful

examination. As copied in the minutes of the stock-

holders' meeting, it appears on pages 596 and 597 of the

Transcript, and is marked "Plaintiffs' Exhibit 'G' ".

A striking difference is at once observable between Ex-

hibits "D" and '*G", as printed in the Transcript. In

Exhibit "D" the words "last twelve", which have been

interlined on the third line of the original (see the photo-

graphic facsimile), were correctly copied by the printer

after the word "mines"; while in the minutes of the

meeting. Exhibit "G", they were copied before the word

"mines". This interlineation of the words "last twelve"

and- their false entry in the minutes of the Company

were the means by which the fraud in this case was per-

petrated. We will presently discuss this feature of the

case at length.

The minutes of the meeting further recite that, upon

the presentation oT the foregoing communication, the

following occurred

:
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" Thereupon, after due consideration, it was unani-

* mously voted, that the above offer of Mr. Thos. S.

' Nowell, on his own beiialf and that of Willis E.

* Nowell, to sell this Company the last twelve named
' mining properties in Art. Ill of the call for this meet-

* ing, is hereby accepted on the terms and conditions

' proposed in his said written communication; that the

' President and Treasurer are instructed to issue

' $500,000. of said increased stock to said Thos. S.

* Nowell or such person as he may designate, and the

* other ten thousand shares of said increased stock to

' said Willis E. Nowell in one certificate, to be by him

' assigned to George M. Nowell, Trustee", etc. (Tr. pp.

597-598). It was then further voted, that a trust agree-

ment between Willis E. Nowell and George M. Nowell be

executed, under which the 10,000 shares were to be held

according to the terms of Thos. S. Nowell's offer (Tr.

pp. 598, 599). Proceedings for the increase of the

bonded indebtedness from $200,000. to $500,000. were

also had (Tr. pp. 509-608).

From the record in the case, it further appears that

the increased stock was actually issued to the Nowells.

At the meeting of the stockholders, held on March 30,

1897, 23,443 shares out of the total increased capital of

25,000, were present,—the Nowells alone, representing

18,916 (Tr. pp. 611, 612). Willis E. Nowell also testi-

fied that $1,000,000. worth of stock had been issued to

him (Tr. pp. 357, 358), and that there is no contention

but that $500,000. of stock was issued to Thos. S. Nowell,

as voted at the meeting.
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Leaving out of consideration for tlie moment, the main

question in the case, that is to say, whether it was

twelve or fifteen claims, including the "Johnson Group",

that were to be conveyed to the Berner's Bay Company

under Nowell's contract with Endicott, as well as under

his offer to the Company, we submit, that the faregoing

facts establish the acceptance by the Company of

Nowell's offer, and the consummation of a contract be-

tween Thos. S. and Willis E. Nowell on the one side and

the Company on the other; further, that the Company,

so far as it was concerned, performed all the conditions

required of it, under its contract with the Nowells, as

well as under the contract between Thos. S. Nowell and

Endicott; that is to say, it increased its capital stock by

$1,500,000., of which it issued 5,000 shares to Thos. S.

Nowell, and 10,000 to Willis E. Nowell, and it also in-

creased its bonded indebtedness from $200,000. to

$500,000.

From the foregoing, it also follows that, if the "John-

son Group" was included among the claims which were

to be transferred to the Compan}^, then the Company,

having performed all that it was required to do, was

entitled to their conveyance. The appellants insisted that

the Nowells did not contract to convey the "Johnson

Group" to the Company. But tlie appellees contended,

and the trial Court found, that the actual transaction

between the parties was a sale by Thos. S. and Willis

E. Nowell to the Company of the fifteen mining claims,

mentioned in Article III of the call, including the "John-

son Group", and that the corporate records of the Ber-
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ner's Bay Company, after the meeting of June 24, 1896,

had been "falsely entered", so as to make it appear

that the "Johnson Grou})" had been omitted from

Nowell's offer of June 22, 1896 (Tr. pp. 140, 141).

(In their brief, at page 60, Messrs. Malony & Cobb

say that the Court found tliat the original record of the

stockholders' meeting of the Berner's Bay Company

"was also altered after the recording thereof". But

counsel are mistaken; there is no such finding.)

It is the contention of the appellants that the offer of

June 22, 1896, refers only to the last tvrelve of the mines

enumerated in Art. Ill of the call for the stockholders'

meeting, as the same is copied in the minutes of the

Company, and that the "Johnson Group" was, there-

fore, excluded from the contract. But every circum-

stance in the case, we submit, points unerringly to the

conclusion that the offer of June 22, 1896, was fraudu-

lently altered, by the attempted insertion of the words

"last twelve", before the word "mines"; and that the

minutes of the stockholders' meeting of June 24, 1896,

were falsely and fraudulently entered, for the purpose

of making it appear that the "Johnson Group" was not

included in the transaction.

Even if Nowell's offer of June 22, 1896, instead of

being in a wretchedly mutilated condition by reason of h

clumsy, most self-serving and suspicious interlineation,

were a straightforward, clean-cut document, and even if

it could be consistently read in connection with the

original call for the stockholders' meeting, instead of

having to be read in conjunction with the patently
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altered call, that has been coijied into the records of the

Company, so as to make it jibe with the offer as inter-

lined, it could, we submit, under the circumstances of the

case, be received only with the gravest doubt as to its

good faith in offering to convey to the Berner's Bay

Company only twelve claims and in omitting the "John-

son G roup '

'. It was the '

' Johnson Group '

', which Thos.

S. Nowell stated to Henry Endicott, both orally and in

writing, was of great value. It was for the turning

over to the Company of the "Johnson Mines, which are

" known to be of great value, and beyond that twelve

" other claims—the Johnson properties that have more

" real value in the deposit than all the present holdings

" of the Berner's Bay Co."—that Nowell, in writing,

proposed to Endicott that the Company was to issue to

him, or such person as he might direct, the $1,500,000. of

increased stock (Tr. p. 171). It was upon the faith of

this proposition that the Endicotts and their friends ad-

vanced $42,736.58 to l)uy delinquent bonds of the

Company. It was to carry out this proposition that

they signed a call for a meeting of the stockholders, and

gave their proxies to Thos, S. Nowell, the President of

the Company.

Can any possible honest reason be suggested why the

President of a Company, in dealing with it, and in taking

from it one million five hundred thousand dollars of its

stock, should omit from the consideration for that stock,

three mines which he had proposed to convey for the

stock, which were enumerated in a call for a meeting of

the stockholders, at which the proposition of increasing

the capital stock of the Company for the purchase of
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these claims was to be voted upon, which he had declared

had more real value iu the deposit than all the holdings

of the Company, which he said he knew to be of great

value, and which he thereafter transferred to a corpora-

tion formed by himself and his sons, for the sole pur-

pose of owning these mines, and of which he and his sons

were the sole stockholders?

Upon the oral argument of this cause, counsel for the

appellants state that the ''Johnson Group" was worth

$750,000. ; in their answer to the complaint and to the

petition in intervention, the appellants aver that the

ownership of the "Johnson Group" by the Alaska

Nowell Company alone gave value to its stock (Tr. pp.

37, 76). If it were not for these statements, one might

assume that Xowell did not convey the elohnson Mines

to the Company, because they were of no considerable

value. Of course, if at the time of the transaction, he

had any such idea or intention, then he grossly deceived

Endicott. On the other hand, by reason of counsel's

statement and the averments in the answers, touching

the value of the Johnson Mines, there is no possible es-

cape from the conclusion, that a rank fraud was com-

mitted upon the Berner's Bay Company, its stockholders

and creditors, in taking $1,500,000. of its stock for twelve

claims of uncertain or no value, and retaining the three

valuable Johnson claims, which were to have been the

real consideration for Endicott to put more money into

the Company and for the $1,500,000. of stock.

In this connection there is another significant circum-

stance: Henrv Endicott testified that at Nowell 's re-
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quest, lie gave him, or to his son Arthur L. Nowell, his

proxy to vote his stock at the meeting of June 24, 1896,

for the purpose of voting upon the proposition of pur-

chasing the Johnson and other properties, in accordance

with Nowell's proposition (Tr. pp. 166, 167). (William

Endicott gave his proxy to Nowell for the same

purpose and upon the same understanding, Tr. p. 217).

Prior to delivering his proxy to Nowell, Henry Endicott

had, at Nowell's request, together with the other di-

rectors, signed the original call for the meeting (Tr. pp.

177, 178). This call, as provided in the By-Laws of the

Company (Tr. p. 561), stated the time, place and general

purposes of the meeting. When the Endicotts gave

Nowell their proxies, they gave them to him to vote upon

the propositions stated in the call. Nowell cannot now

take the position that he committed a gross and

fraudulent breach of the trust and agency, created

in him by the proxies of the Endicotts, and that

instead of having had these proxies voted upon a

proposition of purchasing the "Johnson Group" and

twelve other claims for a consideration of $1,500,-

000. of stock, he so far violated his trust as to

have had them voted to purchase from himself for the

$1,500,000. of stock, the twelve claims, which were of

uncertain or no value, and to have left out the valuable

"Johnson Grouj)", the acquisition of which by the Ber-

ner's Bay Company was the main object of the meeting

The foregoing facts and circumstances would, we sub-

mit, of themselves have amply justified the trial Court in

finding that the "Johnson Group" was fraudulently ex-
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eluded by the President of the Berner's Bay Company

from the transaction. But, when considered in connec-

tion with the call for the stockholders' meeting, as writ-

ten in the minute-book of the Company, together with

the letter of June 22, 1896, and the testimony of Thos. S.

Nowell, the evidence of the fraud becomes, we believe,

conclusive. The call for the stockholders' meeting, as

written iu the minute-book (Tr. pp. 590-592), varies in

several particulars from the original (Tr. pp. 544-546).

Upon this subject, the trial Court, in its Memorandum

of Decision, said:

" An examination of the list of claims, the purchase of

" which the stockholders were to consider, discloses a

" remarkable difference between the copy- in the record

" (Exhibit 'F') and the original (Exhibit 'B'). It is

" remarkable when viewed in the light of subsequent

" transactions. In the first place, the list contains six-

'

' teen instead of fifteen claims as did the original. Were
" the arrangement of the claims different, that might be

" accounted for by the omission of the word 'or' be-

" tween two of them, but that explanation will not an-

" swer as they stand.

" The second and material difference is the arrange-

" ment of the claims. In the original, the 'Northern

" Light', which is another name for the 'Johnson' claim,

" did not appear under that name, 'Johnson' was the

"only name given. It heads the list in the record copy.

" But the 'Johnson' instead of following the 'Northern

" Light' is fourth on the list. In the original, 'Northern

" Light No. 1' and the 'Johnson' were the first and sec-
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ond, respectively. In the copy, the 'Northern Light

No. 1' is second, and 'Johnson' is fourth, while the

'Northern Light No. 2', which was fifteenth on the

original, is third on the copy. There is no change in

the order in which the other clai^ns appeared.

" These following parallel columns will show the dif-

ference.

" Oeiginal.

1. Northern Light No. 1

2. Johnson

3. Portsmouth

4. Seward Extension

5. Columbia East Exten-

sion

6. Bear Extension

7. Savage Extension

8. Lucky Boy

9. Columbia West Exten-

sion

•10. Selkirk

11. Rustler

12. Alaska Maid

13. Ackropolis

14. Northern Star

15. Northern Light No. 2

(Tr. pp. 97-99.)

Copy.

1. Northern Light

2. Northern Light No. 1

3. Northern Light No. 2

4. Johnson

5. Portsmouth

6. Seward Extension

7. Columbia East Exten-

sion

8. Bear Extension

9. Savage Extension

10. Lucky Boy

11. Columbia West Exten-

sion

12. Selkirk

13. Rustler

14. Alaska Maid

15. Ackropolis

16. Northern Star"

Of themselves, the changes in the call, as copied in the

minutes of the meeting, would be of no consequence ; but,

when considered in connection with the oifer of June 22,

1896, with its interlineation of the words "last twelve".
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they become most significant. It is perfectlj^ obvious,

we submit, that the order of the claims in Art. Ill of the

call, as copied in the minutes, was changed to tit the in-

terlineation in the offer of June 22. No change was

made in the order of the "twelve other" claims. It cer-

tainly is singular that the three "Johnson" mines only

were shifted about. It is perfectly obvious that the

change was a part of the iniquitous scheme, by which

the Berner's Bay Company was to be defrauded out of

the "Johnson Group". It was by means of the inter-

lineation of the words "last twelve" in the offer of

June 22, 1896, that the fraudulent plan was to be carried

out.

In its unaltered form, the offer of June 22, 1896, was

clearly drawn in exact conformity with the contract be-

tween Xowell and Endicott, and also in conformity with

the purposes of the call for the stockholders' meeting.

This is as it unquestionably should have been. But it

shows, upon its face, several alterations and interlinea-

tions. By an inspection of the original (the photo-

graphic facsimile also shows it), these can be seen to

have been made first in pencil, and then to have been

changed over in ink. The significant and, under the cir-

cumstances of this case, altogether startling interlinea-

tion, is on the third line: After the word "mines" on

that line is a caret; a close inspection discloses that an

attempt was made to erase it ; above the caret appear the

words "last twelve", written first in pencil and then in

different ink from the body of the offer. (On the original

the difference in ink is more clearly seen than on the
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photographic facsimile.) It was intended, of course, to

caret in the words "last twelve" before the word

"mines". In copying the offer into the minutes of the

Company (Tr. pp. 596. 597), the copyist did not follow

the original; for, he inserted the words "last twelve"

before the word "mines", and not after it, as in the orig-

inal. The minute-book of the Company is among the

exhibits in the case on file in the Clerk's office of this

Court. The proceedings of the meeting in question

cover seventeen pages (57-74), and appear to be all in

the same handwriting. Common experience tells us

that the engrossing of the minutes in a record book is

not done, at a meeting, but after it. It is perfectly

reasonable to assume that such was the fact in this case.

This gave the Nowells every chance, after the meeting,

of making the interlineation in the letter of June 22,

and of falsely engrossing the proceedings of the stock-

holders' meeting in the minute-book. The books were

kept in the office of Thos. S. Nowell (Tr. p. 219) by his

son Arthur L. Nowell (Tr. pp. 315, 316). Wm. M. Pay-

son, in whose writing the body of the letter of June 22,

is conceded to have been, was the agent of Thos. S.

Nowell (Tr. p. 595). Opportunity to commit the fraud

can, therefore, certainly not be said to have been lack-

ing. The interlineation, by excluding the "Johnson

Group", was certainly a most serious change in the

offer. It plainly created a strong presumption of fraud

against Thos. S. Nowell, the maker of the offer, and the

more so, because he was President of the Company. The

alteration in the letter became, we submit, prima facie

evidence of fraud. The onus rested upon Nowell to
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repel and overthrow the presumption of wrongdoing that

had arisen against him. So strong and so clear, how-

ever, was the evidence of the gross fraud that had been

committed, that he did not even try to make any explana-

tion. He gave absolutely no reason for excluding the

** Johnson Group" from his offer.

He was called as a witness by the appellees. He was

given every opportunity to explain away the grave sus-

picion that had attached to the interlineation. He was

asked

:

" Q. Did you make any proposition to the corpora-

" tion for the increase of the bonded indebtedness and

" the increase of the capital stock at that time"? (in the

month of May or June, 1896). 'M. I did" (Tr. p.

292).

He stated that the proposition was to increase the

capital stock to two and one-half millions, and the

bonded indebtedness to five hundred thousand dollars,

and that it was made to the stockholders at a meeting

called for that purpose (Tr. p. 293),

Prior to the meeting of June 24th, 1896, he had had

several conversations with Mr. Hobart, Mr. Henry En-

dicott, Mr. William Endicott, Mr. Hackett and Mr.

Howard. The inducement or reason for the increase of

the capital stock and the bonded indebtedness, he said

was the additional property, which was claims. He was

asked

:

" Q. How many claims were there?

'' A. Twelve.
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" Q. How many were there first?

" A. There was a proposition first to include fifteen

" claims" (Tr. p. 294).

The names of the fifteen claims, including the John-

son, Northern Light Extension No. 1, and Northern

Light Extension No. 2, were repeated to him; he said

that they were included among the fifteen. He stated

that prior to the stockholders' meeting there was a

change made in respect to the proposition to include the

fifteen claims; but his memory completely failed him on

the all important particular, when the reduction in the

number of the claims from 15 to 12 was made. His

testimony was

:

" Q. Now, you state that the fifteen claims that I

" read the names of to you were originally proposed to

*' be sold to the Company?

"A. Yes,

" Q. When was there a change made in that respect?

" A. Prior to the stockholders' meeting.

" Q. Prior to the stockholder's meeting—how much
'' prior?

"A. I could not say" (Tr. p. 303).

" Q. Well, when were the fifteen claims turned over

^' to the Company, as you say they were not at first?

" A. There was a proposition afterward.

" Q. Well, when was that?

''A. I cannot say.

'* Q. What was the proposition?

" A. There was a proposition to include the fifteen

'' claims.
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" Q. \Vlien was that proposition made?

"A. It was prior to the stockholders' meeting" (Tr.

p. 305).

" Q. When were the claims that were to he delivered

'* over to the Company, reduced in number

f

** A. Prior to the stockholders' meeting.

" Q. How long prior?

"A. / cannot say. I don't remember.

" Q. When 2vas the change made?

" A. It was prior to the stockholders' meeting.

** Q. How long prior to the stockholders' meeting?

"A. / can't say" (Tr. p. 306).

When asked for an explanation, as to the circum-

stances under which this was done, or the names of the

people to whom this matter was broached, he again re-

fused to give any explanation. He was asked:

" Q. What were the circumstances'?

" A. The circumstances were, that it was decided to

*' simply include the twelve claims. I made the propo-

" sition to do it.

'* Q. To whom did you make it?

" A. It was probably considered by the people at the

" stockholders' meeting.

" Q, Can't you mention any one?

"A. I cannot,

" Q. Can't you mention when the change iva^ made?

" A. No, I cannot.

" Q. Can't you mention any circumstance connected

'

' ivith it?

"A. I cannot.
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" Q. Do yon Txnoiv ichij the change took place?

" A. My memory does not serve me in that respect.

" Tliere was nothing done. There was a good reason.

" Q. Well, what was the reason^

"A. / don't know; I don't remember.

" Q. What was the consideration to be paid by the

** Company for the fifteen claims?"

Xowell's counsel then interrupted with an objection

and a suggestion to his client, such as he made fre-

quently thereafter, during the rest of Nowell's exam-

ination. This man, on whose behalf his son seeks to

invoke his advanced years as an excuse for his defective

memory (see Brief for Appellant Willis E. Nowell, pp.

76 and 77), although the record discloses nothing as to

his age, was not only very keen to take advantage of the

suggestions made by his counsel, but also on his cross-

examination, as the Court will observe when it inspects

the same, developed a remarkably quick and accurate

memory. After the objection by his counsel, he an-

swered :

" A. There was no proposition of that kind. The
'* proposition was for the twelve claims, that was made
" at the stockholders' meeting.

" Q. You stated that the first proposition was to

*' transfer fifteen claims, did you not?

** A. There was not a direct proposition.

" Q. Wliat was it?

" A. For the twelve claims.

" Q. I asked you what the fifteen claim proposition

** was.
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*

' A. There was no proposition ever presented to the

" stockholders of that kind.

** Q. To whom was it presented!

"A. I don't remember.

'* Q. I again ask you what the consideration was to

" be for the purchase of the fifteen claims?"

Then, after another objection by his counsel, in which

the answer that he was to give was suggested, he said:

"A. I say there never was a proposition made to the

" stockholders of that kind.

" Q. What did you mean by sa^dng that it was first

*' proposed to transfer the fifteen claims to the Com-
'' pany?

" A. It never was proposed."

This, of course, was in direct contradiction of his tes-

timony, appearing at page 294 of the Transcript, where

he said that the first proposition was to include the fif-

teen claims. He was then given an opportunity to ex-

plain this contradiction. He was asked:

" Q. How do you explain the statement that you

*' made some time ago, that it was first proposed to

" transfer the fifteen claims which I read to you?

*' A. It never was proposed to the stockholders. That

'* is my answer" (Tr. pp. 306 to 308).

But this was a flat contradiction of his answer given

a few minutes before, when he said that the proposition

had been made to the stockholders. He was asked:

" Q. To whom was the proposition made?

'* A. Probablv to the stockholders" (Tr. p. 305).
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Counsel then sought to have him explain the proposi-

tion regarding the fifteen claims. He was asked

:

" Q. I am not asking you, Mr. Nowell, whether it was

" ever proposed to the stockholders or not. I am ask-

'* ing you what the proposition or proposal was in ref-

*

' erence to the fifteen claims.

"A. I cannot answer that question. My memory
*

' does not serve me. I know that it was never proposed

'' officially to the stockliolders " (Tr. pp. 308, 309).

He was then told that that was not the question, but

what counsel wanted to know was what the proposition

was involving the fifteen claims. He answered:

'' A. There may have been some talk with some of

" the Directors in regard to that, but it did not take

*

' shape or develop into a direct proposition to the stoek-

*' holders.

" Q. To whom was the statement made?"

and then came this remarkable answer: "Well, it may
" have been made to myself" (Tr. p. 309).

When asked directly concerning the insertion of the

words "last twelve", his testimony was equally vague

and shifty:

" Q. Do you know that the number of claims was
'

' cut down from fifteen to twelve by the insertion of the

" words 'last twelve' over a caret on the call for the

" minutes?

"A. I don't know any such thing.

" Q You do not?

"A. I do not.
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'' Q. Do you deny that that is true?

" A. I do not" (Tr. p. 317).

" Q. When did you first hear about a change being

*' made in the transfer of the claims to the Berner's Bay
*' Mining and Milling Company in June, 1896!

*' A. There wasn't any change from the original

'* proposition.

" Q. AAliat was the original proposition?

*' A. To turn over twelve claims.

" Q. How was it done?

"A. By letter" (Tr. p. 318).

" Q. And to whom was that letter addressed?

" A. Naturally it would be addressed to the stock-

** holders.

" Q. Do you know?
** A. I don't know.

" Q. Do you know anything about the transaction?

" A. No. There was a proposition to convey the

" twelve claims to the company.

" Q. And you know the first proposition was to con-

'' vey fifteen?

'

' A. No, sir. I don 't know any such thing.

*' Q. Were the fifteen claims ever proposed to be

" offered to the company?
'' A. Never has been any such proposition.

" Q. I am not speaking about a formal proposition,

" but whether they were offered formally or informally,

" or in any way to the company?

'' A. They never were offered formally or informally

" to the company to my hnotvledge or recollection" (Tr.

pp. 319, 320), an absolute and direct contradiction of his
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testimony that "There was a proposition first to in-

** elude fifteen claims" (Tr. p. 294).

The fraud and deceit, which he practiced upon the

Company, in excluding the "Johnson Group", is further

emphasized by the following testimony. It will be re-

membered that in his statement to Mr. Endicott and in

his letter to him, he emphatically declared that the

"Johnson Group" constituted the main value of the pro-

posed additional properties, and that they were worth

more than all the rest of the then holdings of the Ber-

ner's Bay Company. Upon his examination he was

asked

:

" Q. As a matter of fact, the Johnson Group were

" worth more than the other twelve, were they not I

"A. I do not think at that time they were consid-

" ered so. They may have been. It is a matter of

" opinion" (Tr. p. 313).

Instead of trying to allay, or dissipate, the suspicion

which, under the circumstances of this case, most right-

fully attached to the interlineation of the words "last

twelve", and the consequent change in the proposition

of selling twelve instead of fifteen mining claims to the

Company, Nowell, by his evasive and deceitful answers,

strengthened this suspicion, and gave the whole transac-

tion the unmistakable marks of a gross fraud, perpe-

trated by the highest officer of a company upon the Com-

pany and its stockholders and creditors. In the absence

of the insertion of the words "last twelve" in the origi-

nal letter, and in the absence of their appearing in the
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letter as transcribed in the minutes of the Company,

there can, of course, be no question that Nowell would

have been obliged to have conveyed the "Johnson

Group" to the Company. It was he, therefore, who

claimed the benefit of the letter of June 22, 1896, with

the alterations in it, as proof of the fact, that the Ber-

ner's Bay Company was not entitled to the "Johnson

Group". But the facts and conditions, and all the cir-

cumstances of the transaction, raise an unusually strong

suspicion of gross fraud by reason of this vitally ma-

terial alteration. Under these circumstances, it was the

duty of Thos. S. Nowell to have explained or accounted

for this alteration. For, as stated by the Court below

(Tr. p. 103), it is the general rule that where any suspi-

cion is raised, or the evidence fails to produce belief as

to the genuineness of the altered instrument, the burden

is upon the person claiming under it, to remove the sus-

picion by accounting for the alteration.

The Courts have uniformly required that the party,

claiming under the paper, is bound to explain everj^ ap-

parent and material alteration, or interlineation, in it.

If it appears to have been altered, he must explain its

appearance. If there is apparent upon its face any

mark of, or ground for suspicion, he must remove the

suspicion. If, under these circumstances, satisfactory

explanation is not made, the proper conclusion is a con-

viction of fact against the instrument.

In Smith v. United States, 2 Wall. 219, 232, the Su-

preme Court of the United States said:

"The general rule is, that where any suspicion is

raised as to the genuineness of an altered instru-
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ment, whether it be apparent upon inspection or is

made so by extraneous evidence, the party pro-

ducing the instrument and claiming under it, is

bound to remove the suspicion by accounting for the

alteration.
'

'

In the case of Rogers v. Page et al., 140 Fed. 596, the

Circuit Court of Appeals for the Sixth Circuit recently

had occasion to consider and apply the rule. In that

case a trustee in bankruptcy brought suit to recover the

purchase price of a tract of coal land alleged to have

been sold by the bankrupt, I. B. Merriam, to his brother,

Thomas Merriam, within four m.onths of the bankruptcy,

for the purpose of preferring the said Thomas by the

application of the price to the payment of an alleged

indebtedness to the purchaser. In the course of its

opinion, the Court said (p. 602) :

"The instrument under which the defendant
claims a lien more than four months antecedent to

the bankruptcy of I. B. Merriam is a mortgage pur-

porting to have been executed September 24, 1897,

to Thos. M. Merriam, as trustee, to secure a note

made by I. B. Merriam of even date to Thos. Mer-
riam for $35,000, payable one year after date, with-

out interest. A note of same date and for $35,000,

signed by I. B. Merriam and payable to Thos. Mer-
riam, has also been produced in evidence. This
mortgage does not correspond in date with either of

the mortgages or trust deeds set up in the answer.

The depositions of both Thos. and I. B. Merriam
were taken at large, and each undertook to sliow the

amount of indebtedness of the bankru|)t to Thos.

Merriam. They both testify to the execution of the

instrument in evidence, but neither ])retends that

any other mortgage was ever made and neither in

any way undertakes to explain the averments of

Thos. Merriam 's answer in respect to the lien relied
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upon to defeat the claim for recovery of the price

of this hind as a preferential appropriation. That
the instrument produced was originally written to

secure a note for $25,000, and that it has been al-

tered so as to make it secure a note for $35,000, is

apparent from a careful examination of the original

instrument, which constitutes a part of the record in

this case.

"Whether in the absence of suspicious circum-

stances a presumption would not exist that an alter-

ation discoverable by inspection was not made at the

time of execution we need not decide. The
question at last is one of fact, for this court to de-

termine upon all the facts and circumstances; this

being an appeal in equity. There are two circum-

stances which tend to rebut any presumption of an
alteration contemporaneous with the execution of

the paper. The first is that the ink used in making
the alteration is of a darker color than that of the

body of the instrument. This suggests the use of a

different ink or an alteration materially later than

the writing in the body of the paper. It may be

that the alteration was made before delivery, but

after the original paper had been drawn. It may be

that it was made after delivery by consent of

the parties, and for the purpose of enlarging the

security because the debt had been enlarged. There
should have been an explanation.

'* There is none, save that counsel say these alter-

ations were not drawn to their attention until argu-

ment of the case below. But, even then, no effort

was made to exi)lain, and the Court is left to con-

jecture when and why so material an alteration

should have been made. The other circumstance of

suspicion, in view of this alteration, is the fact that

the original answer set up two distinct mortgages,

one to secure a $25,000, and another to secure a

$35,000 note. There is now no pretense of an inde-

pendent mortgage to secure $25,000, but reliance is

placed upon a mortgage originally drawn to secure
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a debt of $25,000, which has been altered to secure a

$35,000 debt, and yet does not correspond in date

with that described in the answer. An alteration,

by consent of both parties, of an instrument to se-

cure $25,000, to one securing a debt of $35,000, may
have left an impression in the mind of Thos. Mer-
riam, in the absence of the instrument, that he had
two independent mortgages, one for $25,000 and one

for $35,000, and that he had instructed his counsel

as to the facts to be stated in his answer, while la-

boring under this impression. Whatever the truth

of the matter, there is no adequate explanation of

this surprising variance between the answer and the

evidence or of the alteration of the mortgage pro-

duced in so material a matter as the amount of the

lien created."

An so in the case at bar, there is not even a pretense

of an explanation of the surprising variance between

Nowell's letter of June 22, 1896, and his oral and writ-

ten propositions to Endicott, as well as the call for the

stockholders' meeting. No effort was made to explain,

and every one is left to conjecture when, and why, so

material an alteration, of such obviously great benefit

to the Nowells, was made.

In Cox V. Palmer, 3 Fed. 18, McCrary, Circuit Judge,

stated the rule as follows

:

"But I think that one rule governs in all these

cases, and it is this : If the interlineation is in itself

suspicious, as, if it appears to be contrary to the

probable meaning of the instrument as it stood be-

fore the insertion of the interlined words; or if it is

in a handwriting different from the body of the in-

strument, or appears to have been written with dif-

ferent ink,—in all such cases, if the court considers

the interlineation sus]iicious on its face, the pre-

sumption will be that it was an unauthorized altera-

tion after execution."
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In Von Eherenkrook v. Webber, 58 N. W. 665, the Su-

preme Court of Michigan held that, in an action to re-

cover the amount of a certificate of deposit issued by

defendants (bankers), where plaintiff claimed that she

endorsed the certificate in blank and delivered it to one

of the defendants to be placed to her credit, and the de-

fendants claimed that before she endorsed the cer-

tificate she wrote on the back of it in pencil the words

"For C. & Co. account", and that she then wrote her

name under them, and that, where C. & Co. was a firm of

which plaintiff's husband had been a member, and was

indebted to the defendants, and the defendants placed

the deposits to the credit of C. S: Co., and plaintiff put

the certificate in evidence, the burden was on the de-

fendants to show that the words "For C. & Co. account"

were written on the back of the certificate before plain-

tiff endorsed it.

The Ru]treme Court of Alabama in the case of Hart v.

Sharpton, 27 So. 450, 452, said:

"It is different from the alterations set up in the

seventh plea. That one was suspicious and obvi-

ously beneficial to the plaintiff, and it became him to

explain the alleged alteration by showing that it was
in fact no alteration at all, or was done with the

consent of the party to be charged. The rule as to

the burden of proof in such cases is laid down very

explicitly in Hill v. Nelms, 86 Ala. 442, 5 South. 796,

and Montgomery v. Crossthirait, 90 Ala. 553, 8

South. 498, 12 L. R. A. 140."

In the case of Wilson v. Estate of Hotclikiss, 45 X. W.

839, 840, the Supreme Court of Michigan said:

"In Sheldon v. Haves, 15 ^Mich. 519, the words

'ten pr. ct.' were claimed to have been interpolated
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in a promissory note after it was made and deliv-

ered. Mr. Justice Campbell, speaking for the court,

said :
' The words alleged to have been interpolated

are in a different ink from the rest of the note, and
are not written in a manner usually to be expected

in such papers. The alteration being so peculiar in

appearance, and being favorable to the complainant

by adding three per cent, to the interest, creates

sufficient ground of doubt to require some explana-

tion; and unless, upon a review of the whole testi-

mony, it produces a belief in the genuineness of the

instrument as altered, of course the complainant

could not claim to recover upon it.' * * * The
distinction is made between instruments in which the

alterations or erasures appear upon their face to be

suspicious, and those in which no suspicion is raised

from inspection. In the latter case the alteration is

presumed to have been made before execution. In the

former, explanatory testimony must be given before

they are admissible in evidence. Alterations, interpo-

lations, or erasures are suspicious, upon the face of

the instrument, when they appear to be beneficial to

the person or party claiming rights under them.

After they are admitted in evidence, whether it was
made before or after execution becomes a question

of fact for tlie jury.

"

In Greenleaf on Evidence, Vol. 1, Sec. 564, the rule is

stated as follows

:

"If on the production of the instrument it ap-

pears to have been altered, it is incumbent on the

party offering it in evidence to explain this appear-
ance. Every alteration on the face of a written in-

strument detracts from its credit and renders it

suspicious, and this suspicion the party claiming

under it is ordinarilj^ held bound to remove."
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See also:

Hodnett's Admx. v. Pace's Admr., 6 S. E. 217;

Riseden v. Harrison, 42 S. W. 884;

State V. Roberts et al., 15 Pac. 593.

On pages 46-49 of their brief, Messrs. Malony & Cobb

argue that the complaint does not state facts sufficient

to constitute a cause of action. They contend that the

complaint fails to allege an offer by Thos. S- and Willis

E. Nowell to sell the ''Johnson Group" to the Berner's

Bay Company ; that the terms and conditions of the offer

are not stated; that there is no allegation of its accept-

ance by the Company. We submit, however, that the

complaint, in paragraphs XI, XII and XIII (Tr. pp. 13-

17), distinctly alleges the contract, and that paragraphs

XIV-XVII (Tr. pp. 17-20) clearly and sufficiently allege

the fraud that was committed. The same is true of

paragraphs X and XI, and paragraphs XIT-XV of the

petition in intervention (Tr. pp. 54-65). We further

submit that the allegations of the complaint and the

averments of the petition in intervention are fully sup-

ported by the evidence. There is no pretense by either

of the counsel for the appellants that the findings do not

support the decree. We, therefore, invoke, in support of

the decree herein, the well known rule, again recently

announced by this Court in the case of Meehan et al. v.

Nelson et al, 137 Fed. 731, 736, that

''1)1 equity causes the rule is well settled that the

findings of the Court helotv upon the facts are to he

taken as presumptively correct, and unless an ob-

vious error has intervened in the application of the

law, or some serious or important mistake has been
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made in the consideration of the evidence, the decree

shoidd not be disturbed; Warren v. Burt, 58 Fed.

101; Stuart v. Hayden, 72 Fed. 402, 408; Snider v.

Dobson, 74 Fed. 757; Lansing v. Stanisics, 94 Fed.

380; Harding v. Hart, 113 Fed. 304; Lilienthal v.

McCormick, 117 Fed. 89, 97; Tilghman v. Proctor,

125 U. S. 136, 149; Crawford v. Neal, 144 U. S. 585,

596; Furrer v. Ferris, 145 U. S. 132, 134; Warren v.

Keep, 155 U. S. 265, 267."

The appellant Willis E. Nowell, on page 61 of his

brief, contends that the charges of fraud in the com-

plaint are of the most general character (Brief p. 61).

We submit, however, that the vital and essential fact by

which the fraud herein perpetrated was accomplished, is

distinctly and clearly alleged. Both the complaint and

the petition in intervention state, with plain directness,

that the fraud practiced upon the Berner's Bay Com-

pany, was brought about by the fraudulent insertion of

the words "last twelve" in an offer of sale recorded in

the minutes of the meeting of the stockholders of the

Company, whereby the true intent and meaning of the

transaction, under which the Company bought the

"Johnson Group", and twelve other claims, was wrong-

fully and fraudulently changed and altered, so as to

make it appear that the "Johnson Group" was not in-

cluded (Tr. pp. 17, 61, 62). Both the complaint and the

petition in intervention also allege that, in pursuance of

the fraud to deprive the Berner's Bay Company of the

"Johnson Group", Thos. S. and Willis E. Nowell

formed the Nowell Mining & Milling Company, of which

they owned all the stock, and to which they transferred

the "Johnson Group" (Tr. pp. 18-20, 63, 64). These
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were the essential facts constituting the fraud, and they

were all that should have been alleged. Tested by every

well recognized rule of pleading fraud, these allegations

were, we submit, sufficient (9 Cyc. 231). Moreover, the

appellants in their answers treated these allegations as

sufficient; they tendered an issue upon them and went

to trial ; they can not now for the first time question the

sufficiency of the pleadings in this respect. It was also,

we submit, under well established rules, clearly proper

for the appellees to have alleged upon information and

belief, those facts that were peculiarly within the knowl-

edge of the appellants (9 Cyc. 230, 231).

The appellant Willis E. Nowell would have this Court

believe that the management of the Berner's Bay Com-

pany in reality thought it a great advantage to the Com-

pany not to have acquired the "Johnson Group" along

with the other twelve claims ! He says (Brief p. 75) : *'Un-

' der the circumstances, as shown by the testimony, it is

' perfectly consistent with all principles of good busi-

' ness judgment and corporate management, that the

* directors of the Company did not deem it wise to un-

' dertake the purchase of the 'Johnson Group' out of

* the funds to be raised by a sale of the bonds, when

' the need of funds to meet outstanding obligations and

' for further development work was urgent." Again,

on page 92, he says that the financial condition of the

Company at the time, justified a decision not to assume

the ownership of the ''Johnson Group". Does this ap-

pellant, or does his counsel, think this Court is blind?

Can he have the hardihood to imagine that the Court
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does not understand that the "Johnson Group ", "and

beyond that twelve other claims" (Tr. p. 71), were to be

conveyed to the Company for $1,500,000. of its stock

issued to Thos. S. Nowell and this ai3pellant? Wherein

this record is there anything that justifies or permits

this appellant, or his counsel, to argue to this Court that

there ever was a thought of purchasing the "Johnson

Group" with funds realized from a sale of bonds! The

desperate necessities of his case have made the appel-

lant Willis E. Nowell predicate his argument upon facts

that do not exist. This much, however, is certain: It

was neither good business judgment nor was it good

corporate management, nor was it "a legitimate busi-

" ness proposition, made in the interests of the Com-

" pany and perfectly consistent with fair dealing and

" honesty" (Brief of WilHs E. Nowell, p. 77), but it was

a case of gross, wilful fraud, to have transferred the

twelve claims alone and to have excluded the "Johnson

Group", "known to be of great value" and to "have

" more real value in the de];osit than all of the present

" holdings of the Berner's Bay Company" (Tr. p. 171),

and the acquisition of which by the Company was the

real purpose and object of the entire transaction under

consideration.

In a very recent case, decided by the District Court of

Appeal of California, Meridian Oil Co. v. Dunham, Vol.

4, California Appellate Decisions, p. 453 (April 8, 1907),

the plaintiff, a corporation, sued the defendant, its Pres-

ident, to compel the specific performance of a contract to

convey lands. As in the case at bar, the defendant had
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held out three lots, which it was claimed he had sold to

the plaintiff. The Court said:

"The main contention of appellant is that, if for

no other reason, the judgment and order denying
his motion for new trial should be reversed upon the

ground that the evidence fails to show an agreement
on his part to sell the property. It conclusively ap-

pears from the record that defendant was President

of the Company; that he and his wife at the time

of the adoption of the resolution held practically all

of the issued stock; that he was present at the time

the resolution was offered and adopted; that he
accepted and retained the stock named in this res-

olution as the consideration for the purchase of the

lots designated and described * * * ^nd in the

face of all this he strenuously contends that he
never agreed to sell the lots in question. As we
have seen, the adequacy of the consideration is not

involved in the action. * * * ^^^ cannot ap-

prove of the position for which appellant contends.

It requires no authority to support the statement

that one occupying the position with reference to a

corporation held by appellant should be bound to

the highest standard of good faith. Any other

view would open wide the door for the perpetration

of gross fraud."

THIRD.

THE APPELLANTS CANNOT, UNDER THE CIRCUMSTANCES OF

THIS CASE, AVAIL THEMSELVES OF THE DEFENSE OF

LACHES.

In both of the briefs that have been filed in this Court

on behalf of the appellants, much is attempted to be

made of the defense of laches. Two salient circum-

stances give rise to this supposed defense. It is claimed

that, because, first, the transactions, which are the basis
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of the action, occurred in June, 1896, and second, be-

cause this suit was not begun until January 18, 1906,

therefore, the doctrine of laches operates as a bar to the

assertion of their claims by the appellees.

Laches, however, is essentially an equitable defense,

controlled by equitable considerations. The length of

time, during which a party neglects the assertion of his

rights, which must pass in order to show laches, varies

with the peculiar circumstances of each case, and is not,

like the matter of limitations, subject to an arbitrary

rule. In other words, unlike limitation, laches is not a

mere matter of time; it is principally a question of the

inequity of permitting the claim to be enforced—an in-

equity founded upon some change in the condition of the

property or of the relations of the parties.

Has there, in this case, by reason of the lapse of time,

been such a change in the condition either of the prop-

erty or of the relations of the parties, that it was in-

equitable for the Court below to have enforced the

claims of appellees'?

Some feeble averments are contained in the answers,

from which it might be inferred that there has been a

change in the value of the property; no evidence, how-

ever, of any kind, was offered in support of those aver-

ments. Besides, the rights . of the Company to the

* 'Johnson Grou])" are so well defined that an increase in

the value of the mines would be no defense {Meehan

et al. V. Nelson et al., 137 Fed. 731). In this connection

reliance is placed upon the payment of $300. to the

United States Government for a patent to the "Johnson
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Group". But, no i)roof was offered that the Nowell

Company, the grantee under the i)atent, made this pay-

ment. However, even if it had paid $300., it could not

set up tliis fact as a defense. Under the circumstances,

the payment could, we think, properly be treated as vol-

untary, and, if not so treated, we submit, the Court

would certainly apply the maxim ''c/e minimis non curat

lex" in disposing of the contention, that, because the ap-

pellees had not offered to reimburse the appellants to the

extent of $300., tlie clearly established right of the Ber-

ner's Bay Company to recover property which is con-

ceded to be very valuable and for which it gave $1,500,-

000. of its stock, should be denied. We further submit

that, under a well recognized practice, the Court could, if

it saw fit, in affirming the decree, insert a proviso, that

the appellees pay the appellants, within a certain time,

the sum of $300., with legal interest, from December 10,

1902, when the money was paid to the United States

{Willard V. Tayloe, 8 Wall. 557, 574).

Has there been any substantial change in the relations

of the parties? It is not contended that there has been

any change, so far as Henry Endicott or the Berner's

Bay Company are concerned. So far as the Nowell s are

concerned, the facts are as follows: It is alleged in the

complaint and in the petition of intervention that, at

the time the contracts for the sale of the ''Johnson

Group" to the Berner's Bay Company were made by

Thos. S. Nowell, for himself and Willis E. Nowell, the

mines were owned by himself and Willis E. Nowell. This

the defendants attempted to deny in their answer, by
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averring that Willis E, Nowell had, on November 4, 1895,

contracted with Richard Johnson and David R. Price,

the original locators of the ** Johnson Group", for their

purchase for the sum of $25,000. ; that in 1898 the pay-

ment of the $25,000. was completed, and that Nowell re-

ceived a conveyance of the property (Tr. p. 35). Sub-

stantially the same averment was made in answer to

the petition in intervention (Tr. p. 74). No evidence

whatever was offered, however, to prove that the Ber-

ner's Bay Comj)any had any reason to question the own-

ership of the "Johnson Group" by the Nowells, at the

time of the transaction of June 24, 1896. There was ab-

solutely nothing to put it U})on notice that Nowell had

not comjjleted the payment for the mines. On the con-

trary, the record affirmatively and indisputably shows

that title to the "Johnson Group" was acquired in No-

vember, 1895. On pages 385-388 of the Transcript, is a

petition for the substitution of a copy of the order, made

in the matter of the estate of David Price, deceased, con-

firming the sale of the "Johnson Group" to Willis E.

Nowell. It a))pears from the petition that the order,

through an oversight, had not been recorded, and that it

had been destroyed by fire, in the burning of the Court-

house at Juneau in 1898. The petition is dated March

16, 1900, and is signed by Malony & Cobb. It is sworn

to by J. F. Malony, one of the members of the firm. It

recites that on November 3, 1895, the Court made an

order in the matter of the Estate of David Price, de-

ceased, authorizing Richard Jolinson, the administrator

of the estate, to sell at private sale the interest and title

of the estate in the '

' Johnson Group '

'
; that afterwards,
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on the same day, November 3, 1895, the administrator

sold the same to Willis E. Nowell for $12,500.; that on

November 4, 1895, the administrator reported the sale to

the Court, and on the same day the sale was confirmed

and approved, and the administrator was directed "to

" execute a deed to said Willis E. Nowell to said prop-

" erty, and the SAm sum of money was thereupon paid

" to the said ADMINISTEATOE of SAm ESTATE, AND SAID DEED

'* WAS executed". On pages 390 and 392 is a copy of

the deed from Richard Johnson, and Richard Johnson as

administrator of the estate of David Price, deceased,

DATED November 4, 1895, It is possible that there may

have been some arrangement between Johnson and

Nowell, whereby Nowell had until 1898 to complete his

payment to Johnson individually. But, the official pro-

bate records in the estate of David Price, deceased, re-

citing first, the sale to Willis E. Nowell of the "Johnson

Group" on November 4, 1895; second, the payment of

$12,500. by him to the administrator for the half interest

of the estate in the "Johnson Group"; and third, the

execution of the deed, coupled with the production of the

deed itself dated November 4, 1895, conveying both the

interest of the estate and of Johnson, in the "Johnson

Group", to Willis E. Nowell, would, in the absence of

other information, be nothing but conclusive evidence

to an innocent purchaser, such as the Berner's Bay

Company, of Nowell 's ownership of the mines in No-

vember, 1895. The fact that the deed was not re-

corded until September, 1898, is, we submit, of ab-

solutely no consequence. Non constat, but the original

deed was shown to Endicott at the time the transaction
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of June, 1896, took place. In addition to these consider-

ations, there can be no doubt, we submit, that under the

rule with reference to after-acquired titles, inasmuch as

Willis E. Nowell contracted in June, 1896, to sell the

''Johnson Group" to the Berner's Bay Company, and

received from the Company the full consideration agreed

upon for the mines, if he did not at that time have a

complete title to them, whatever title he afterwards ob-

tained redounded to the benefit of the Company. In the

case of United States v. City of Alexandria et at., 19

Fed. 609, 613, the Court said:

"It cannot be necessary to answer at length the

wholly untenable pretension that the corporation of

Alexandria, when it delivered the certificates for

1500 shares, was absolved from further obligation

because it did not own the remaining 2000 shares;

for it is a familiar doctrine that if one undertakes to

grant property not yet in his possession or paid for,

but which he subsequently does acquire and pay for,

the title inures to his first grantee."

The rule applied in the foregoing case is so well rec-

ognized that the citation of further authorities is un-

necessary.

Willis E. Nowell, therefore, so far as the Berner's Bay

Company was concerned, was the owner of the "Johnson

Group" in June, 1896. when he and his father agreed to

sell the same to the Company.

That Thos. S. Nowell had full power and authority to

act for Willis E. Nowell in offering the "Johnson

Group '

' to the Company, is also perfectly clear from the

record. He testified that he had a power of attoraej'";
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that there was no question about it; that both he and his

son were satisfied that there was a power of attorney at

tliat time (June, ]89(i). He thought the power of attor-

ney was in Boston (Tr. p. 331). Willis E. Nowell con-

firmed his father's authority in the premises by testify-

ing that his father had had a general power of attorney

from him, since 1894 (Tr, pp. 355, 366), and that it was

still in existence (Tr. p. 356). (He could not produce the

original or a copy, and oral evidence of its contents was,

therefore, properly introduced to establish its contents.)

The record further shows that on October 10, 1896,

Willis E. Nowell and Frances Nowell (his wife) con-

veyed the "Johnson Group" to the Nowell Mining and

Milling Company (Tr. pp. 399-401). On November 10,

1903, the Nowell Mining and Milling Company conveyed

the "Johnson Group" to the Alaska Nowell Gold Mining

Company.

By the admission of the defendants, in their motion

for a bond for costs, the Nowell Company was organized

for the purpose of owning and acquiring the "Johnson

Group", and the Alaska Nowell Company was a mere

reorganization of the Nowell Company, under the laws

of Alaska (Tr. p. 31). Besides, Thos. S. Nowell, upon

cross-examination by his own counsel (Tr. p. 345), re-

peated this admission. He was asked:

" Q. I believe you stated that the purpose of organ-

" izing the Alaska Nowell Gold Mining Company was to

" acquire and develop the. Johnson properties?

" A. Yes sir, it was."
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Willis E. Nowell supplied similar information. He

testified that the Alaska Nowell Gold Mining Company,

an Alaskan corporation, is a reorganization of the

Nowell Mining & Milling Company, a Maine corporation

(Tr. p. 364).

Willis E. Nowell was, from its organization, and con-

tinued to be, the owner of 9997 shares out of the 10,000

shares, which constituted the capital stock of the Nowell

Mining & Milling Company (Tr. pp. 280 and 363). His

father, Thos. S. Nowell, his brother A. L. Nowell, and

Wallace Hackett, each owned one share (Tr. p. 280).

The Alaska Nowell Gold Mining Company was incor-

porated on August 20, 1903, by Thos. S., Willis E., and

Fred D. Nowell (Tr. pp. 265-268). Of this Company

Willis E. Nowell o^vned also practically all the stock. Its

capital stock was 50,000 shares; Willis E. Nowell owned

49,997, Thos. S., and Fred D. Nowell, and Wallace Hack-

ett each one share (Tr. p. 285). (Certificate 1 of Alaska

Nowell stock, in the name of Willis E. Nowell, for 37,500

shares, is on pages 374-376 of the Transcript; and Cer-

tificate No. 2 for 12,496 shares, is,on pages 376 and 377;

stubs for Certificates 7, 8 and 10 are on pages 379-381 of

the Transcript, and show the .ownership of one share

each by Thos. S. and Fred D. Nowell, and by Wallace

Hackett.)

The Nowell Mining & Milling Company, first, and the

Alaska Nowell Gold Mining Company, second, were,

therefore, just what their names indicated, mere incor-

porations of the Nowell s. The first was incorporated

for the purpose of owning the 'Mohnson Group", and
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the second was a mere reorganization, under the laws of

Alaska, of the first. Willis E. Nowell owned substan-

tially all of the stock of the Nowell Company, and his

ownership of the stock of the Alaska Nowell Company

was the same. The parties to the contracts of June,

1896, therefore, have substantially remained the same.

There has been no such change in their relations as

would have made it inequitable to have enforced the con-

tracts by reason of any lapse of time.

The essential elements, upon which the right to apply

the doctrine of laches is predicated, are, we submit, en-

tirely wanting in this case. The "Johnson Group" in

effect is still owned by the Nowells. Neither the posi-

tion of the property nor that of the parties has mate-

rially changed since the contracts were made; the prop-

erty has not been shown to have risen in value, and

the rights of no bona fide purchaser have been shown to

have intervened {Mclntire v. Pryor, 173 U. S. 38, 53, 54).

The rules, governing the application of the doctrine

of laches, in a case, in which so gross a fraud has been

committed, as in the case at bar, is stated by the Su-

preme Court of the United States in the case of Mclntire

V. Pryor, 173 U. S. 38, 54-57, as follows:

"in case of actual fraud a delay, even greater

than that permitted by the statute of limitations,

is not fatal to the plaintiff's claim. The leading

case is that of Michoud v. Girod, 4 How. 503, which

was a case of actual fraud committed by trustees of

real estate against their cestui que trust. A bill filed

thirty-six years after the commission of the fraud

was held not to have been too late. In that case a

purchase by an executor through a third person, of
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property of the testator, was held to be fraudulent

and void, though the sale was at public auction,

judicially ordered, and the result of the evidence

was that a fair price was paid. Said Mr. Justice

Wayne, in delivering the opinion of the court (page

560) : 'In a case of actual fraud, courts of equity

give relief after a long lapse of time, much longer

than has passed since the executors, in this instance,

purchased their testator's estate. In general, length

of time is no bar to a trust clearly established to

have once existed; and where fraud is im])uted and
proved, length of time ought not to exclude relief.

* * * There is no rule in equity which excludes

the consideration of circumstances, and, in a case of

actual fraud, we believe no case can be found in the

books in which a court of equity has refused to give

relief within the lifetime of eitlier of the parties

upon whom the fraud is proved, or within thirty

years after it has been discovered or becomes known
to the party whose rights are affected by it.'

"So, in Prevost v. Gratz, 6 Wheat. 481, 497, it was
said by Mr. Justice Story: 'It is certainly true that

length of time is no bar to a trust clearly established;

and in a case where fraud is imputed and proved,

length of time ought not, upon principles of eternal

justice, to be admitted to repel relief. On the con-

trary, it would seem that the length of time during
which the fraud has been successfully concealed and
practised, is rather an aggravation of the offence

and calls more loudly upon a court of equity to

grant amiple and decisive reUef.

'

"In Baker v. Whiting, 3 Sumn. 475, one Tidd,

being the owner of certain land, employed the de-

fendant T^Hiiting as his agent to care for the same,

pay all taxes, etc. Whiting allowed the land to be

sold for taxes in 1821 and bought it in himself, keep-

ing the i^laintiff uninformed of the far-ts. The bill

was filed in 1837 by the heirs of Tidd. who died

shortly after his employment of Whiting. In de-

livering the opinion, Mr. Justice Story remarked

:
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'Then it is said tlie plaintiffs are barred from any
riglit in e([uity by the mere lai)se of time. * * *

But what is more particularly applicable to the pres-

ent case, twenty years had not elapsed before the
filing of the l)ill; and I a])i)rehend that, in case of a
trust of lands nothing short of the statute period,

which would bar a legal estate or a right of entry,

would be permitted to operate in equity as a bar
of the equitable estate.'

"In Allore v. Jewell, 94 IT. S. 506, which was a
bill to cancel a conveyance of land alleged to have
been obtained by the grantor a few weeks before

her death, when from her condition she was in-

capable of understanding the nature or effect of the

transaction, it was held that a lapse of six years be-

fore bringing suit to cancel the conveyance could not

avail the defendant, where lie had possession of the

land and a reasonable rent therefor was equal to the

value of his improvements, and there had been no
loss of evidence preventing a full presentation of

the case.

"In Meader v. Norton, 11 Wall. 442, three sisters

obtained in 1839, from the governor of California,

a tract of land which was approved by the depart-

mental assembly and possession delivered. Some
years after, the husband of one of the sisters, named
Bolcoif, suppressed or destroyed this grant and
fabricated a pretended grant to himself, and also

certain other papers intended to prove the genuine-

ness of such fabricated grant. Upon these papers

the sons of Bolcoff, he having died, obtained a con-

firmation of their claim to the land, the land com-

missioners supposing that the fabricated papers

were genuine ; and upon such decree a patent issued

to the claimants. The fabricated character of these

papers being discovered, the grantee of the rights of

the three sisters brought a suit in equity to have

the defendants holding under the patent declared

trustees of the legal title and compel a transfer of

that title to him. Held : that the suit, which was be-
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gun in 1865, would lie, and that laches could not pre-

vail as a defence where the relief sought was
granted on the ground of secret fraud, and it ap-

peared that the suit was commenced a reasonable

time after the fraud was discovered.

"In Insurance Co. v. Eldredge, 102 U. S. 545, 548,

a deed of trust of lands to secure a promissory note

was released without the surrender or pa^Tuent of

the note, and without express autliority of the

holder. It was held that a subsequent purchaser
with notice took the land subject to the equitable

rights of such holder. The extent of the delay does
not clearly appear in the report, but in the opinion

of the court it is said by Mr. Justice Field: 'The
company, as already stated, must be deemed to have
known of the want of power in the trustee to release

the property from the Coburn deed, and it does not

lie in its mouth to object that the complainant did

not sooner seek to set aside the priority of lien thus

gained; nor can it aver that his claim to have the

instrument cancelled, by which this priority was se-

cured, is a stale one, when asserted within the period

allowed by law, and no rights of third parties as

hona fide purchasers liave intervened to render in-

equitable the assertion of his original lien.'
"

In Toivnsend v. Vanderiverker, 160 U. S. 171, the same

Court said (p. 186) :

"The question of laches does not depend, as does

the statute of limitations, upon the fact that a cer-

tain definite time has elapsed since the cause of ac-

tion accrued, but whether, under all the circum-

stances of the particular case, plaintiff is chargeable

with a want of due diligence, in failing to institute

proceedings before he did."

In Haiichett r. Blair, 100 Fed. 817, 827, this Court

said

:

"The present case is not one of the class where
the value of the property has risen greatly, or even
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perceptibly, while the complainant remained in re-

pose; nor is it one where new rights have arisen, as
it has not been |iroven that a sale has taken place

to the defendant Hanchett. Each case of laches de-

pends upon its own circumstances, and in the case
at bar the comjilainant's inaction does not appear
to have worked injury to any one; nor is it shown
that there was any occasion for more promptly as-

serting his rights."

There are, moreover, several circumstances in this

case, which, we submit, effectually estop the appellants

from invoking the doctrine of laches. In the first place,

F. D. Nowell, a son of Thos. S. Nowell, and a brother of

Willis E. Nowell, a stockholder and director of the

Alaska Nowell Gold Mining Company (Tr. p. 285) was

receiver of the Berner's Bay Company from the 12th

day of February, 1898 (Tr. p. 5) until September 27,

1906. He was the proper party to bring the suit. But,

his relations to the appellants were such, and his own

interest as a director of the Alaska Nowell Company,

the appellant, now claiming the legal title to the "John-

son Group", was such, that for obvious reasons he was

unwilling to bring the suit. Moreover, during the entire

time of his receivership he had as his attorney, to repre-

sent him as receiver in all legal matters pertaining to the

receivership, under a monthly retainer of $125. (Tr.

pp. 476, 477), Mr. J. H. Cobb, the same attorney who has

assumed the active work of resisting the claims of the

Company in the case at bar. Without in any way com-

menting upon the propriety of Mr. Cobb's position as

attorney for the appellants in this case, we do, however,

strongly urge it as an additional cogent reason for claim-
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ing that the appellants can not invoke the doctrine of

laches. A significant fact, in this connection, is that as

late as Nov. 20th, 1905, F. D. Nowell, in writing, refused

to bring suit on behalf of the Company for the claims in

question. Messrs. Shackleford & Lyons, as attorneys

for a reorganization committee, which had become in-

terested in the properties of the Berner's Bay Company

on behalf of a large body of creditors (see International

Trust Co. V. Decker Bros, et al. decided by this Court,

Feb. 11, 1907, 152 Fed. 78), obtained knowledge of the

proceedings in question after the 23rd day of August,

1905 (Tr. p. 494). About November 20th, 1905, they

caused a request to be served upon the receiver to bring

suit against Thos. S. Nowell, Willis E. Nowell and the

Nowell Company, for a conveyance of the "Johnson

Group" (Tr. p. 494). In reply, the receiver wrote,

^^But I have no information whatever, much less evi-

" dence, of any claim that that company has to the John-

" son properties" (Tr. p. 514). As late as Nov. 20tli,

1905, F. D. Nowell, then sole receiver of the Company,

therefore, had no information, or evidence, of any claim

of the Berner's Bay Company to the "Johnson Group".

But he was the one, of all others, who should have

brought suit. Laches, however, do not begin to run

against a person, until after the discovery of the facts

which entitle him to sue.

Bosenthal v. Walker, 111 U. S. 185, was a suit by an

assignee in bankruptcy to recover property fraudulently

transferred. It was held that the bar of the statute did

not begin to run until the assignee learned of the fraud.
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See also:

Traer v. Clews, 115 U. S. 528;

Bailey v. Glover, 21 Wall. 342;

Been v. Mlhw, 20 X. E. 861.

In the second place, viewed from another standpoint,

the contention of the appellants practically amounts to

saying that the appellees are not in a position to seek

relief, because, if deceived, it was by reason of the Com-

pany's own negligence and default in failing to more

closely examine the transactions with its President,

Thos. S. Xowell. But, such were the relations of the

parties, so great the trust and confidence of the

Company in its President, as disclosed by the

evidence (Tr. pp. 613-615), that he ought not now

to be allowed to claim that the Company was not

on its guard, watching to prevent a fraud, which it

should have suspected. We submit, that the Xowell

Company could not be negligent in ascertaining the

facts, upon which it bases its right of action in a case of

the character under consideration. The laches, which

will bar a recovery in a particular case, depend to a con-

siderable extent, upon the kind and nature of the circum-

stances, connected with the transaction. The reason

that the doctrine of laches obtains, and may be inter-

posed as a defense in actions of this kind, is that parties

against whom a suit is brought shall not be injuriously

affected by delay in bringing it, or their position altered

to their prejudice thereby (89 Fed. 794; 145 U. S. 368).

Conceding, that by tlie exercise of ordinary diligence up-

on the part of somebody, connected with the Company,
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there could have been an acquaintance with the truth of

the transaction, there is not, we submit, any rule which

would require such acquaintance. Certainly no one was

required to assume that the President of the Company,

charged with the management of its affairs, would com-

mit so gross a fraud upon it, as is disclosed by the rec-

ord in the case at bar. As President, and as one of the

directors of the Berner's Bay Company, Nowell was a

trustee for the Company, its stockholders and creditors.

In this capacity he was obliged to exercise towards the

beneficiaries of his trust, nothing short of the uberrima

fides of the civil law. He could not in any degree allow

his private interests to sway his official conduct, unless

that interest was the interest which he had in the good

of the Company in common with the other shareholders.

"This principle is asserted and illustrated by judicial

" decisions almost without number" (10 Cyc. 788). We
submit, it is preposterous for him now to contend that

any stockholder of the Berner's Bay Company should

have even suspected that he would have perpetrated so

outrageous a wrong upon the Company as he did when

he contracted to sell the "Johnson Group" for

$1,500,000. of stock, and after receipt of the stock, failed

to convey the mines. The law does not imi^ose upon any

stockholder any obligation to examine into the affairs

of the corporation for the purpose of discovering fraud.

If, in fact, the President of the corporation committed

a fraud, his relation to the corporation is such, that he

is not in a position to impose upon the corporation or

anybody connected with it, any degree of vigilance in
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ferreting out his wrongs, as a condition i)recedent to the

right to maintain an action against him on account of

his wrongful acts (62 N. W. 899: 25 So. 1066). Under

these circumstances also, the appellants can not invoke

the doctrine of laches.

See:

Brainard r. Buck, 184 U. S. 99;

Morgan et al. v. King, 63 Pac. 416.

Wliile discussing the defense of laches, counsel for the

appellant Willis E. Nowell several times makes the

charge that the appellees suppressed the deposition of

S. W. Fairchild (Brief of George M. Nowell, pp. 80, 83,

107). On this account, various principles touching the

spoliation of evidence, are sought to be invoked against

the appellees. But, if an examination of the reference,

given to the Transcript, had been made—page 239

—

counsel would have seen that the following occurred:

"Mr. Cobb: I want to call the Court's attention that

" at the same time the interrogatories were propounded

" to this witness, they propounded interrogatories to

" Mr. S. W. Fairchild. They are not here.

'* By Mr. Shackleford: We will admit that Mr.

'^ Fairchild did not appear."

Mr. Fairchild did not appear; and that was all there

was to this circumstance. Whatever suppression of evi-

dence there was, exists only in the mind of counsel for

appellant Willis E. Nowell.

So far, we have discussed the defense of laches with

reference to the Berner's Bay Com]mny. It is true that
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tlie intervener Endicott was told by Nowell about six

months after the meeting of June 24, 1896, that the

''Johnson Mines" had, at that time, not been conveyed

to the Berner's Bay Company. He testified that Nowell

said, "that they could not convey them; that they had

" not procured the patent yet, and then he asked his son

" to look at the record and see, and his son Arthur said

" they did not. After I left the meeting I tried to find

" Mr. Nowell 's memorandum of June 3, 1896, agreeing

" to convey the Johnson property, but could not find it

" until 1900, so left the dispute in abeyance" (Tr. p.

198). The fact, that after that Endicott delayed bring-

ing suit, in the hope that a settlement would be made

with the Nowell s does not, we submit, in the absence of

any showing that the appellants have been injured by

the delay, prejudice his right of action in the premises

{Ryder v. Loomis et al., 36 N. E. 836). In this connec-

tion, we believe, the conclusions of the Court below, as

stated in its memorandum of decision (Tr. pp. 104-106),

contain the best answer that could be made to the at-

tempt to apply the defense of laches as against the in-

tervener Endicott. The Court said

:

"But defendants urge that, even if all this be

true, plaintiffs are estoi)]ied by their own laches, and

that it is a stale claim. The question of laches turns

not simply upon the length of time which may have

elapsed between the accruing of the rights and the

attempt to enforce them. The nature and evidence

of the rights, changes in values, and many other cir-

cumstances occurring during the lapse of years are

to be considered. Consequently, every case must be

decided upon its own merits, and is not controlled

by any other as a precedent. Only the general rule
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of laches is to be applied as the facts in each war-
rant.

"Endicott was not aware until more than six

months after the meeting that the claims had not
been conveyed. Nowell then, in denial of an asser-

tion made by Endicott, that the Johnson mines be-

longed to the Berner's Bay Company, said that they
could not convey the claims, and that they had not

yet procured the patent therefor. Endicott tried at

once to find the Xowell letter of June 3d, 1896
(PlaintilTs' Exhibit 'A') but was unable to do so

until some time in 1900. In the meantime, the Ber-
ner's Bay Com]jany had been placed in the hands of

a receiver. When he did find it, Xowell was nego-

tiating for a sale of all the properties of the com-
pany, as well as the Johnson Group, and he re-

frained from pressing the claim. It is probably
true, in the light of the subsequent events, that he
should then have insisted ui)on the performance of

the contract, but even at this time, some nine years

after the making of the contract, there appear to

have been no material changes in the value of the

properties, which can be urged in bar of the suit ; no
innocent purchasers for value who can be injured

by specific performance, for the two defendant cor-

porations are virtually Thomas S. Nowell and mem-
bers of his family, all of whom are stockholders in

the Berner's Bay Company. Defendants can not

well urge that these corporations are innocent pur-

chasers for value, and then in the same breath as-

sert the claim to be stale, in view of the fact that

F. D. Nowell, a son of defendant Thomas S. Nowell

and a stockholder in the Alaska Nowell Gold Mining
Company, as well as a director in and one of the in-

cor])orators of that company, was also the sole re-

ceiver of the Berner's Bay Company from 1898 until

just prior to the commencement of this suit; and,

in view of the furtlier fact that Thomas S. Nowell

and his sons A. L. Nowell and Willis E. Nowell,

together with Wallace Hackett, all large stock-
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holders, some of them officers of the Berner's Bay
Company, were the Nowell Mining and Milling Com-
pany at the time the Johnson Group was taken over

from Willis E. Nowell."

In conclusion upon this subject, we submit, that in

the language of the Circuit Court of Aj^ieals for the

Eighth Circuit in the case of Stevens v. Grand Central

Mining Company, 133 Fed. 28, 33, to hold that this case

is barred by laches, would be a perversion of the settled

rule that the doctrine of laches is applied to promote,

not to defeat, justice.

FOURTH.

THE GRANT OF THE UNITED STATES PATENT FOR THE

"JOHNSON GROUP" TO THE NOWELL MINING & JfflLLING

COMPANY, WAS NOT CONCLUSIVE OF THE RIGHTS OF THE

BERNER'S BAY COMPANY. IT WAS UNNECESSARY FOR

THE BERNER'S BAY C03IPANY TO HAVE SET UP ITS CLAIM

BY AN ADVERSE OF THE APPLICATION OF THE NOWELL

COMPANY FOR A PATENT.

In both of the briefs of the appellants, the contention

is made that the grant of a patent by the United States

to the Nowell Company for the "Johnson Group" was

conclusive of the rights of all parties, including the Ber-

ner's Bay Company, and that the appellees have no

case, because the Berner's Bay Company did not adverse

the Nowell Company's application for patent. This prop-

osition is advanced on pages 49 to 52 of the Brief of

Messrs. Malony & Cobb, and is treated quite exhaust-

ively on pages 140 to 155 of the ])rief of Mr. George M.

Nowell. A sufficient answer, we believe, to this conten-
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tion is, that the Berner's Bay Company is not claiming

ADVERSELY TO THE PATENT, BUT UNDER IT. TllG argument

of counsel is based upon a misapprehension of the pur-

pose and function of an adverse. The Berner's Bay

Company contends that its title to the "Johnson Group"

comes from the same source as does that of the Alaska

Nowell Company, It does not claim as the successor in

interest of an independent and different location, from

that under which patent was issued to the Nowell Com-

I^any. The object of this suit was not to defeat the loca-

tion which resulted in the patent to the Nowell Com-

pany, nor was it to establish a superior right under an

independent and conflicting location, but to establish and

enforce a trust to the ''Johnson Group" in the Alaska

Nowell Companj^ arising out of the circumstances sur-

rounding its acquisition by that Company. "We believe,

it is unnecessary to extend the length of this brief by

any further discussion of this question. For, it was but

very recently considered by the Circuit Court of Ap-

peals for the Eighth Circuit, in the case of Stevens v.

Grand Central Mining Co., 133 Fed. 28, 30, 31. The

Court said

:

"It is urged that the present suit cannot be main-

tained because the complainant's predecessor in in-

terest, Timothy Kelly, did not adverse the applica-

tion of Kohl and Blanchard for a patent to the

amended claim. The point is not well taken. In

prescribing the manner of obtaining the government

title to a mining claim, the statute directs that no-

tice of the application be published and posted for

the period of 60 days, and declares:

" 'If no adverse claim shall have been filed with

the register and the receiver of the proper land-
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office at the expiration of the sixty days of publica-

tion, it shall be assumed that the applicant is enti-

tled to a patent upon the paj^nent to the proper
officer of five dollars per acre, and that no adverse
claim exists; and thereafter no objection from third

parties to the issuance of a patent shall be heard,

except it be shown that the applicant has failed

to comply with the terms of this chapter.' Rev. St.

§2325 (U. S. Comp. St. 1901, p. 1429).

"T/ie statute has reference to an adverse claim

arising from inclependent and confiicting locations

of the same ground, and not to a controversy be-

tween co-owners or others claiming under the same
location. Lindlev on Mines (2d Ed.) <§728; Turner
V. Saw:^w, 150 U. S. 578, 587, 14 Sup. Ct. 192, 37 L.

Ed. 11*89; Dohertv v. IMorris, 11 Colo. 12, 16 Pac.

911; Malabv v. Eice, 15 Colo. App. 364, 368, 62 Pac.

228 ; Brundy v. ^layfield, 15 Mont. 201, 38 Pac. 1067

;

Suessenbacii v. Bank, 5 Dak. 477, 501, 41 N. W. 662

;

McCarthv v. Speed, 12 S. D. 7, 80 N. W. 135, 50

L. R. A. 184; Hunt v. Patchin (C. C), 35 Fed. 816,

820; Thomas v. Elling, 25 Land Dec. Dep. Int. 495,

s. c. 26 Land Dec. Dep. Int. 220 ; Coleman v. Home-
stake Min. Co., 30 Land Dec. Dep. Int. 364. The
purpose of the present suit is not to defeat the

amended claim, or to establish a superior right un-

der an independent and conflicting location, but to

establish and enforce a trust in the amended claim

arising out of the circumstances surrounding its

origin and the ju'oceedings by which it was carried

to patent." (Italics ours.)

See also: Davidson v. Fraser, 84 Pac. 695, 696.

FIFTH.

ADVERSE POSSESSION.

In each of the two briefs, filed on behalf of the appel-

lants, reliance is placed on adverse possession of the

** Johnson Group" as a defense (Brief of Malony &
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Cobb, pp. 80, 81; Brief of Geo. M. Nowell, pp. 49-56).

But neither in the answer to the complaint, nor in the

answer to the petition in intervention is there the slight-

est hint or suggestion of this defense. Not only, there-

fore, was the defense not pleaded, but no evidence of any

kind was offered to show that the appellants, or any of

them, prior to the issuance of the United States patent

in 1902, had had such a possession of the "Johnson

Group", as was necessary to make it adverse. Counsel

for the appellant Willis E. Nowell, in this connection,

refers to pages 390, 398, 394 of the Transcript (Brief,

p. 50) ; these, however, merely show the deraignment of

the title to the "Johnson Group". This Court decided

in the case of Tyee Consolidated Mining Co. v. Lang-

stedt, 121 Fed. 709, that possession in Alaska to be ad-

verse must be actual, open, notorious, continuous, ex-

clusive, hostile, with a claim of ownership. In the case at

bar, no possession of any kind was shown. Besides, be-

tween tlie date of the issuance of the patent in 1902, and

the commencement of this suit on January 18, 1906, less

than four years have elapsed. The statute of Alaska

invoked by the appellants in this behalf, fixes a seven

years period of adverse possession.

In addition to the foregoing, it is to be remarked that

counsel for the appellants have evidently overlooked the

provisions of Sec. 361, of the Code of Civil Procedure

of Alaska (Carter's Annotated Alaska Codes, pp. 223,

224), which provide a ten years' period from the date of

the issuance of United States patent, within which to

bring an action to compel any person holding under such

patent to convey the lands therein described, to the
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plaintiff in such action. The portion of that section re-

ferred to is as follows:

''^Limitation of suit. An action of an equitable

nature shall only be commenced within the time

limited to commence an action as provided in chap-

ter two of this title; and an action for the deter-

mination of any right or claim to or interest in

real property shall be deemed within the limitations

provided for actions for the recovery of the posses-

sion of real property; but no action shall be main-

tained to set aside, cancel, annul or otherwise affect

a patent to lands issued by the United States, or to

compel any person claiming or holding under such

patent to convey the lands described therein or any
portion of them to the plaintiff in such action, or to

hold the same in trust or to the use and benefit of

such plaintiff, or on account of any matter, thing, or

transaction which was had, done, suffered, or trans-

pired prior to the date of such patent, unless such

action is commenced within ten years from the date

of such patent."

The provisions of this section, we submit, completely

dispose of any contention that the rights of the appellees

can be defeated by a claim of adverse possession.

See also: Springer v. Young, 12 Pac. 400.

Under this head of his brief, counsel for appellant

Willis E, Nowell devotes pages 56-59 thereof to the dis-

cussion of the correctness of the ruling of the trial

Court, in granting the motion of appellants to strike out

from the reply of the appellees to the answer of the

appellants certain averments, touching the failure of the

Nowell Company to file a copy of its articles of incorpo-

ration in the proper office in Alaska. This ruling was in
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favor of the a})pellants, it is not questioned by any one,

and why it should be made the subject of lengthy discus-

sion by counsel we are at a complete loss to understand.

SIXTH.

NEITHER THE XOWELL COMPAXT >0R THE ALASKA XOWELL
COMPANY WAS A BONA FIDE PURCHASER FOR TALUE OF

THE "JOHNSON GROUP" WITHOUT NOTICE OF THE RIGHTS

OF THE BERNER'S BAY COMPANY.

On page 55 of the brief of Messrs. Malony & Cobb, the

findings, that both the Xowell Company and the Alaska

Nowell Company, respectively, acquired the "Johnson

Group", with full knowledge of the rights and equities

of the Berner's Bay Company, are attacked. Counsel say:

" The only evidence in the record to support these find-

" ings is that Thomas S. and Willis E. Nowell were

" officers of the three companies. There is no pretense

" that any other officers of the last named companies

" had any notice. But there the interests of Thomas S.

'* and Willis E. Nowell were adverse to the claim of the

** Berner's Bay Company, Under these circumstances,

'* knowledge on their part, even though they partici-

** pated in the transaction, would not impute notice to

'* the companies." A strange doctrine, indeed, that

Thos. S. Nowell as president of the Berner's Bay Com-

pany, could hold property of the Company adversely to

the Company! That a trustee can be an adverse claim-

ant of property belonging to his beneficiary! That the

knowledge of Thos. S. Nowell, as president, and Willis

E. Xowell, as a director of both the Xowell and the Alaska
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Nowell Company, of the rights and equities of the Ber-

ner's Bay Company to the "Johnson Groni3" was not

the knowledge of these companies

!

It is not pretended, either in the answer to the com-

plaint, or in the answer to the petition in intervention,

that the Nowell Company luirchased the "Johnson

Group" without notice of the rights and equities of the

Berner's Bay Company to them. As regards the Alaska

Nowell Company, it is averred, that it acquired the

"Johnson Group" "without any knowledge or notice of

" any adverse claim thereto". No proof of any kind

was produced in support of this averment. On the con-

trary, whatever facts there are in the record, conclu-

sively bring home notice and knowledge to both these

companies, of the rights and equities of the Berner's

Bay Company. Thos. S. Nowell was president of all

three companies. He knew of the rights and equities

of the Berner's Bay Company in the premises. His

knowledge was also that of the Nowell Company and of

the Alaska Nowell Company.

The Nowells were in control of the Berner's Bay Com-

pany, and also in control of the appellant companies, in

respect to the same subject-matter, and performed all of

their acts for the immediate benefit of the appellant

companies; both these companies were, therefore, fully

chargeable with knowledge of the fraudulent acts of the

Nowells, and with all the equities in favor of the Ber-

ner's Bay Company arising therefrom (Ldlin v. Sierra

Buttes Gold Min. Co., 25 Fed. 337, 342).
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In this connection it is to be noted that there is no

pretense of any affirmative evidence on the part of the

appellants, that any purchase money passed upon the

transfer, either by Willis E. Nowell and Frances Nowell,

of the "Johnson Grou])" to the Nowell Company, on

October 10, 1899 (Tr. pp. 398-400), or upon the transfer

of the mines by the Nowell Company to the Alaslva

Nowell Company (Tr. pp. 394-396). To have entitled

the appellant companies to protection as bona fide pur-

chasers for value, and without notice, of the "Johnson

Group", wliieh the Nowells had previously conveyed to

the Berner's Bay Company, they should have alleged

and proved, not only want of notice, but also actual pay-

ment of the purchase money, independently of the re-

citals in deeds, whicli do not constitute proof of such

pajTuent. The rule was stated by the Circuit Court of

Appeals for the Fifth Circuit, in the case of Johnson v.

Georgia Loan & Trust Co. et al, 141 Fed. 593, 597, 598,

as follows:

"But the absence of notice will not alone protect

Armistead as a purchaser. He must be a bona fide

purchaser for value. * * * xf the said copies

(of the deeds) were duly offered in evidence, or

were put in by agreement, no effort was made or

evidence offered to supplement them with proof as to

any actual payment of any consideration. * * *

"In Boone v. Chiles, 10 Peters 177-211, an elabo-

rately argued and considered case, it was held that

a bona fide purchaser will not be protected on mere
averment or allegation. 'The answer setting it u])

is no evidence against the plaintiff, who is not bound
to contradict or rebut it. It must be established

affirmatively by the defendant independently of his

oath. In setting it uj) by plea or answer, it must
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state the deed of purchase, the date, parties, and
contents briefly; that the vendor was seized in fee

and in possession; the consideration must be stated

with a distinct averment that it was bona fide and
trul}^ jiaid, independently of the recital in the deed.

Notice must be denied previous to and down to the

time of pa\dng the money and the delivery of the

deed; and, if notice is specially charged, the denial

must be, of all circumstances, referred to, from
which notice can be inferred ; and the answer or plea

show how the grantor acquired title. The title pur-

chased must be apparently perfect, good at law, a

vested estate in fee simple. It must be by a regular

conveyance, for the purchaser of an equitable title

holds it subject to the equities upon it in the hands
of the vendor, and has no better standing in a Court
of equity. Such is the case which must be stated to

give a defendant the benefit of an answer or plea of

an innocent purchaser without notice. The case stated

must be made out. Evidence will not be permitted

to be given of any other matter not set out.' Boone
V. Chiles has been cited, approved, followed and dis-

tinguished in a long line of cases running through

federal and state reports to the present time, and
the ruling above quoted has been particularly fol-

lowed. * * * Iji Simmons Creek Coal Co. v.

Doran, 142 U. S. 437, it was held that the recitals in

deeds cannot be relied upon as proof of the payment
of purchase money: Citing Boone v. Chiles, and
numerous other cases."

As neither the Nowell Mining and Milling Company,

nor the Alaska Nowell Gold Mining Company, averred

the payment of the purchase money within the rule laid

down in Boone v. Chiles, and as they failed to i^rove such

payment under either of the deeds relied on by them,

they can not be held to be innocent purchasers for value,

in bar of the equities of the appellees, even though the
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violent assumption be made that they had no notice,

either actual or constructive, of the rights of the Ber-

ner's Bay Company in the premises (141 Fed. 598).

SEVENTH.

THE COURT DID NOT ERR IN PERMITTING HENRY ENDICOTT

TO INTERVENE IN THIS SUIT.

The appellant Willis E. Nowell on pages 134 to 138 of

his brief, argues that the Court below erred in permit-

ting Henry Endicott, as a stockholder of the Berner's

Bay Company, to file his petition in intervention in this

suit. Aside from the fact, that there it is very doubtful

if the record is such that this question can be raised (the

order for intervention shows that the application to in-

tervene was heard after due service upon the parties to

the action and that no objections were filed, Tr. pp. 70,

71), the authorities cited by this appellant are, we sub-

mit, conclusive of the propriety of the action of the trial

Court in this particular. It was just because of the

fraudulent acts of the President of the Berner's Bay

Company, who, by the admissions of this appellant, had

entire control and management of the Company, that

Endicott, as a minority stockholder, was obliged to in-

tervene.
,

See:

De Neufville v. N. Y. S N. Rij. Co., 81 Fed. 10;

Rogers v. Nashville etc. Ry. Co., 91 Fed. 299, 306;

Weir V. Bay State Gas Co., 91 Fed. 940;

Berwind v. Canad. Pac. Ry. Co., 98 Fed. 158

;

Metcalf V. Am. School Fnrn. Co., 108 Fed. 909. 911.
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EIGHTH.

EXISTENCE OF REMEDY AT LAW IS NO DEFENSE.

In his conclusion, counsel for appellant Willis E.

Nowell, contends that the decree should be reversed,

" for the reason that intervener had an adequate remedy

'* at law, had he shown any right of action at all"

(Brief p. 156). Besides, the circumstance that this sug-

gestion completely ignores the Berner's Bay Company,

the fact that there may he a remedy at law is no defense

in an action for the specific performance of a contract

to convey real estate. The Circuit Court of Appeals for

the Eighth Circuit, in the case of Castle Creek Water

Co. V. City of Aspen, 146 Fed. 8, at page 11, states the

rule as follows

:

*'The general rule that contracts for the sale and
conveyance of real estate may be specifically en-

forced by a Court of equity has become firmly es-

tablished, upon the ground that actions at law for

the breaches of these contracts do not place the par-

ties in the same situation in which they were before

the agreements were made, and for that reason do
not afford adequate relief."

See also: Wilhite v. Shelton, 149 Fed. 67, 72.

Besides, the objection that there is an adequate rem-

edy at law, should have been taken at the earliest oppor-

tunity and before the appellants entered upon their de-

fense :

Tyler v. Savage, 143 IT. S. 79, 97

;

Reynes v. Dumont, 130 U. S. 354, 395;

Kilbourn v. Sunderland, 130 U. S. .505, 514;
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Williamson v. Monroe, 101 Fed. 322, 329;

Lone Jack Min. Co. v. Megginson, 82 Fed. 89, 91;

Reynolds v. Wathins, 60 Fed. 824, 825.

NINTH.

UXDER THE CIRCl^MSTAXCES OF THIS CASE THE DECREE OF

THE TRIAL COURT FOR THE CO>VETANCE OF THE "JOHN-

SOX GROUP" TO THE BERNER'S BAT COMPANY WAS JUST

AND RIGHT AND SHOULD BE AFFIRMFD.

The rule, that specific performance is not a ^natter of

absolute right hut rests entirely within judicial discre-

tion, to he exercised according to the settled principles

of equity, so as to reach the ends of justice and of

right, has been frequently announced by the Courts.

This Court, in the recent case of Washington Irrigation

Co. V. Krutz, 119 Fed. 279, at pages 287 and 288, said:

''No positive rule can be laid down by which
the action of the Court can be determined in all

cases. In general, it may be said, as stated in Wil-

lard V. Tayloe, 8 Wallace 557, 567, 'that the specific

relief will be granted when it is apparent from a

view of all the circumstances of the particular case,

that it will subserve the ends of justice, and that it

will be withheld, when from a like view, it appears

that it will produce hardship or injustice to either

of the parties. It is not sufficient, as shown by the

cases cited, to call forth the equitable interposition

of the Court, that the legal obligation under the con-

tract to do the thing desired, may be perfect. It

must also ai^pear that the specific enforcement will

work no hardship or injustice.' "

Applying the foregoing rule to the facts in the case at

bar, we submit that the decree of the Court below clearly
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and plainly subserves the ends of justice. The facts in

the case unquestionably show, we believe, that the

Nowells agreed to convey the "Johnson Group" to the

Berner's Bay Company, along with twelve other claims,

for $1,500,000 of its stock, and that they received the full

consideration, but that by falsely altering the written

offer of June 22, 1896, and by falsely entering the min-

utes of the meeting, of July 24, 1896, of the stockholders

of the Comjiany, in the record book of the Company, of

which they had absolute control, they fraudulently broke

their agreement and failed to transfer the "Johnson"

mines to the Company. The ends of right and justice

are, therefore, we submit, clearly subserved by a decree

that the "Johnson Group" be conveyed to the Company.

Nor does the decree work any injustice, or hardship, to

any one ; for by reason of the gross fraud that was com-

mitted by the Nowells, and by reason of the relations of

trust and confidence that existed between the Company

and the Nowells (including F. D. Nowell, the Receiver of

the Company), and by reason of the practical identity

of persons between the Nowells and the Nowell Com-

pany, and the Alaska Nowell Company, the only defense

which called for equitable consideration—the defense of

laches—is unavailing.

There can be no doubt, we submit, that, if the Nowells

had not parted with the legal title to the mines, a decree

would have properly run against them for the specific

performance of their contracts to convey the "Johnson

Group" to the Berner's Bay Company. The contracts

were certain, definite and free from ambiguity, and Endi-

cott and the Company had performed them to the letter.
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It would have made no difference that the Nowells

had performed a part of the contracts by con-

veying the twelve claims; specific performance as to

the remainder would have been decreed {Bigeloiv

V. Amies, 108 U. S. 10). But, the Alaska Nowell

Company, the present holder of the dry legal title

to the "Johnson Group", stands in the place of

the Nowells, and is bound to do that which they

should have done. It took and it holds the "Johnson

Group", impressed with a trust in favor of the Berner's

Bay Company. The decree that it convey the mines to

the Berner's Bay Company, just as the Nowells would

have been obliged to have done, had they not parted with

the legal title, was, therefore, right and just. It is a

well established principle in equity that where specific

performance will be decreed between original parties, it

ivill lie as to parties claiming under them with notice.

"Whenever property charged with a trust", says

the Supreme Court of the United States in

Union Pac. Ry. Co. v. McAlpine, 129 U. S. 305, 314,

"is conveyed to a third party with notice, he will

hold it subject to that trust, which he may be com-
pelled to perform equally with the former owner.

The vendee in that case stands in the place of such

owner."

See also:

White V. Mooers et al, 29 Atl. 936, 937;

Wilson et al. v. Emig, 24 Pac. 80, 81;

Peasley v. Hart, 65 Cal. 522;

Stonesifer v. Kilburn, 122 Cal. 659;

Hartman v. Streitz, 23 N. W. 505

;

McDonald v. Yungbluth et al, 46 Fed. 836.
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In conclusion, it is resi3ectfully submitted, that the rec-

ord in this case shows with marked plainness the com-

mission of a gross and outrageous fraud; that no valid

reason has been advanced for a reversal of the decree

appealed from; but that, on the contrary, the facts, the

law properly applicable thereto, and the merits and

justice of the cause, clearly demand its affirmance.

L. P. Shacklefoed,

T. K. Lyons,

John J. Boyce,

E. S. PiLLSBURY,

Alfred Sutro,

Attorneys for Appellees.


